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ERRECR TO 


f 
PARTE CASTER, a minor, by KATHE? f? 
CASPER, her next Triend, 

Lefendant in rovers 


0 we, OLAOUIT OSURe?, 
af 
ANDAERY® GRCK and ERIL eck, COOK COUNTY, .——* 


\ Pleintifta: fin rdror. 
WR wwartce PURGAR sacihaes THE OPINICE CF THE COURT, 


Tale writ of errox ie proascuted te raverae on 
a order and judement of the Sirevit Court of May 16, 1915, ree 
fusing to enter a mune Ers tune order for the asendsent of the 


.—s-«*&EL of exceptions theretofore aigned by the trial judye. 


‘ae 


An appeal to thie scurt wae pending at the tixe 
Flalntif? in error filed said wotion and the onse uppesled, 
WO, 19361, Marie Casper, 8 winor, by Kuthew Gasper, we next 


irviend, v Ewil Geck, hae heretofore been 


disposed of, the opinion therain being fdied Febrnery 4, 1914, 








nurew Geck snd 





A metion ts ceneolldate this osse with ths exae eprecled hes | 


heen hereteforse denies, 





The anerdwent enought te be rade by plaintiffs in 
error wae the certifying by the trial judge of six effidavite 
aagso on their behadf in euppert ef thady metiean for e sex 
trial] in the court helew ae a part of the 411 oF exeantions 


forming a pert of the record in the apreal case, Ro, 18361, 


The affidavits set forth certain alleged siecendust of the = —.. 


jurors whe tried the oase in the court below and rendered the 


($4,000 verdict in-fevox et cefenient in error for rerseonal 


A ae 
& 


‘ injurica, 
On the hearing of the metion in questian the only 
evidence offered in support thereof, ec far aa this reaerd 
NS shows, was the six affidevita sfcreanid feund in the flies of 


waid enuse in the lower court, ani the endorsencote taercon 
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ef the clerk of the court showing thst they ~ere all flied 
Tecemher AS, 1912. 

The racerd in this case doen not eontain the motion 
#o smend the bill of eaxcertions, ani Goea not show the date 
of the judgment in the trial Gourt, or wher the origined bill 
of exceptions wan filed, or in whet time it wae required by 
the court te be filed, It doen recite that due astise of 
Said motion wan given te defentdant in errortes attorneys, and 
that asid attorneys eore present at the hexring of anid motion. 
Defendant in srs¢r etutee in her brief snd sreument thet the 
origins] judgment wee entered in the original awit December 
33, 19113 thet the time for filing of the bill of exceptions 
sought to be arended ezpired sixty dava tharesafter, February 
Bl, 1932; end that i¢ wae filed Februery 13, 1912. Her 
anid #tateanent fa uncueetioned, There de no preoef in this 
record that the orivine] bili ef exeertions ¢414 not contain 
the anid effidevits aa parte thereof, but ee may assume that 
it 41d rot contain eaid affiduvits an parte ef it se it is 
unquestioned by defendent in error, 

A bill of exoertions shen aligned and senled by the 
jusge, and properly filed in the case, beconee part of the 
recerd of the sane to #hich it relates, At sny tive during 
the term of court inp which the judgrent was rendered, 1% may 
be amended br the presiding Jucze whe signed 1% eithout notice. 
After the term has expiged it san only be saserded upen due 
aotice, and by order of the court upon proper eviderca aube 


mitted, Ueinsen ve Lamb, 117 131., 849, 





Fhen such an ordex of the cmirt snending any record 
in wesieted, a8 14 wsA in thie case, it gan net be Jerceiiy 
mide upon parecle avidenos, but enigy wpon euffictent evidence 
appetring by seme remorandun, winute ar note of the sud, 


er serrthing appesring on the renords or filea of the Gourt, 
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to show the facts in respect af whieh the amendment i4 souzht 
to be wade, He record can be made or deternines from the 
memery of vitnespea or the persons] reseollestion of the 
juise himeedf. ,, BR, & St, FP. Ry. Oo, v, Malek, 150 111., 


fO7; Stein vy. Weyera, 285 Tll., 199. 
Rhere a party seeks to question in this court the 


gorrectnase of an order of a ecurt in allowing or danvies a 
motion te amend x bill of exceptions, it is incumbent upen 
hia to show by s bill of sxecertiona the evidence upon which 
the eourt aeted,. In the aheance of sush 6 showing the vanel 
presumption will prevail that the court's order and judenent 


“wae aucported by the evidenoe.  Gebbie v. Booney, 141 Ili., 
255; Cs, BK, & St, FP. By. Oc. ve Bnleh, surre; Btein v. 


Keyera, siurre. 


There ie ne proper evidenge in this record that the 
affidavits sought to be mude a part sf tae bill of exsentions 
in qnueation were aver read te *he covrt er rreeerted te him 
for consideration on tha action for a new trial or otherwise, 
It ia not sufficient to show that they were filed in the case. 


The regital in the reoord that it arpreared te the court from 


z 


an exapinetion of hie einutes® thet wala affidavits were read 
te the court during the arpsueant of the motion for & nex trial 
i® inevtficient, se it is not a recital of the evidertiary 
facts, but werely a eorelusion therefrom, The minutes enould 
have been introguced in evidence, emi incorperated in thie 
record, 


The judgment of the ocurt ie affirmed. 


AFPIRWVED, 
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BBO henal LA728, 
1§ Jade 
PORTEGE RUBRER SOMPARY, 6 J fai I 1 
Pefendant in & ard 
Woe NUSICIPAL OCURT 
2 OF CHICAGE, 
P) 


FRUIN prop he t COMPANY, 
Mintift in peor, 


\ i 
ER FEBTICE\D DINCAR DELIVERED THE OPINION OF THE COURT. 


this ‘got ton faa brought June 11, 19235, agsinst 
Fruin Prep Forge Company, piatntiff in error, te recover the 
prise of 3,792 hoof pade manufactured for it by defendant in 
error, The caee was tried witheut s jury, and judgeent was 
entered in favor of Portage Rubber Gompany, defemicnt in 
error, for $388.05 and costs, 

Plaintiff in error aske a réverasi of the Juigeent 
upon three grounds, (3) that there was no contrast between 
the parties for the eunufacture of the cooda in queation; 

(2) thet there wan neo delivery of the gcode sued for; (3) 
that there was no agreement an to the price of the cooda, and 
ne proof in the recerd aa to their value, 

The evidence disclosga that plaintiff tn error pad 
previous to Hovember 80, 1921, placed ite moulds in the hands 
of defentant in error from which to manufacture pads on triere 
of plaintiff? in error. Cn November OC, 1921, plaintiff? in 
errer ordered a bill of pade fron defendant in error, using 
these worda and figuress 

‘Enclosed pleaas find ehaok for Balance sue Bert. a/o 28 
Per regnest, 
*Kindly prepare the following order te be ahipred us on 


or after Deo, inst. 
4500 pieces #4 Rubbers 


$060 * #3 
Se ® #6 sd 
® Tots) 66 


°lf you will you say keep in stock over and above each 
order sent shout 2600 pieces each of the above three alses aa 
they seem to be atanding up very coed: No, 3-4-6," 


are eV : 
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Refenisnt in error rerlied to aaid letter as follewe: 

"Ze agknosleige with thanks your order ef 20th for = 
4560 plecen #4, 3000 -L iguane #3, 3500 pieses #8 - rubbers 
from vour moulde at 35g rer pound and to be shipped on or 
after Dacember lat. 

"fe alao note that you sould like for ue to keep in 
etcek over and above each orter sent nbout S006 plesee eneh 
of above aises. We #121 be clad te de thia, but «e would 
like fer you to send us your regular orier for asme and sark 
the order ‘to be shirred when inetructed to do so', 

"You do not asy LOW vou want the fabria on these rubvsers, 
but we are proceading with the order taking it for eranted 
that you want two plies of Puek cloesr serosa the peel like 
the new cutting dies you recently sent we, In tae event 
Shut thin ia not cerrect, kindly advise us by wire upon 
reasipt of this letter.* 

hefentant in error manufsetured the 10,000 risces 
of rubber, Nos. 3, 4 ani @, as above ordered, and shipped ther 
to plaintiff in error sho aftersarde paid for them at 323¢ per 
round, Defendant in errer alao beran the sarufacture of the 
B,0CO pincas each of Bes. 3, 4 and 3 pads, and compieted 1,283 
of HO. 3, 1,797 of Ho. 4 ani 1,285 of No. 8 pada, shen it ree 
eeived a letter of Tecember 20, 1911, from plaintiff in errer 
atating that it contemplated making scene changes and regueate 
ing defoniant in error to await further inatruetions cone 
cerning the 6,000 order. Defendant in error osaeed manu 
facturing thone 6,600 at ones end erste to pisintiff in error 
that 1% had practieslly all of them aade up, and that their 
idea of requesting a resular order for them was to wake their 
records clear, FPiaintiff in error again repiied that defen 
dant in error did not Accept their order of Nov, 20, 1911, 

Tor the 6,000 pade, 2,000 of each Humber 3, 4 and & and that 
ving to « changes it had wade it conld ast use thee. 

We think that deferiant im errorts latter of Kev. 
a3, ifil, cometifuted an unconditional accertange of plaintiff’ 
in error’a request to ssnufacture and keer in stoek for it 
the 6,000 rubber pade, The «orda, *Fe #13] be glad to do #0", 


taken alone siould undeubtedly be conetrued as an accaptancé, 


and thy reygueet for a reqular order for the zeods to be shipped 
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= 3 = 
when 40 instructed, addet to the ascertanse, did not make it 
& gorstitional one. The rule ia that if an offer ia sceepted 
as made, the acceptance te not cenditional snd aeaa not vary 
from the offer because fellowed by inquirbes whether tha 
offerer will shange his terms, or an to future acta, or be- 
¢ause accomrenied with exrreasions of hope, or augreations, or 
requests, ete. & Cyc. 289 and £90; Quliten v, Glichriat, 
$8 Iowa, 718; Brovn vy, Beirns, 63 Kans., 583; Phillipa v. 
Noor, 71 Ko., 78; Stevenson vy, KeLean, 32 HB. TP. Rey 3468; 
Lawrence v. By Le 3. & 3. Oo., 84 Bis., 497; FEnoria W, 06s v. 
Dayenport G. & ¥. €6., 68 Tll, App., 104. 


If there was any devbt about ths contract being 
ageepted by letter, the dowbt ia ail removed by othar evicenoe, 
One Mr. Wildman, an agent ef defendant in error, testified 
that Kr. Fruin, eeoretary-traasurer of pinintiff in error, told 
him dunnary 23, 1818, thet ae «ould take for hie company the 
rubber pads which defendant in error then had on hand, but 
wanted to take hie tise in so doing, s8 he was indebted quite 
a lot to them. Tria proposition was accepted by defendant 
in error by letter with a request te knew if it would he 
satinfsetery for it te mike the shiprent immediately, pro- 
vided 14 dated the invoice Marebh 2, 1912, The reply to that 

letter by plaintiff in error waa, in aubetancea, that it 
would inatrnot defendant in error when it wanted the pada and 
not to ship them until defendant in error heard from it. 

Aftersurde plaintiff in errer on April @, 1915, 
erdered 500 of the Ho. 3 rnbbere ani defendant in errer sent 
it a bex gontaining 583 pincer ef Fe, 3, and in ite letter 
atated that those sere a part of the rubbera in queation, 
andi alne atated the number of the 6,000 stii1 om hand. The 
box of 583 rubhere wag paid for by plaintiff in error st the 
sare price ae former ordern were paid for, 32) oenta per 


pound , put later it refused to ascent any wore of saia rubbvera, 


> geeetides Rian to erom ye Pqeona Of Svante, +h ratel tud . ewe i 
> 



























~ i - 

#8 Wide sor Dir wsonstannos ade oF bebme yteveurtent 08 aie. 

bargodo» ei static ar u tone “eh afer ear” 2 Oto fanons bi % 
quay Fon ane: baa tempter enene, tom at aonahqwows wstt 

out ivnitenr 08: hepa wd dewok for oruaned re2I0 | 

-og io woe est 02 on 20 kita? od em he 

10 yeneiteanque %2 oder. to ano tennsixe sokw : 


a as 


pObe-dak 0 8 88 
Es00 sl sigoet itt> ,.0t? 08 es 2.5 
POR veQah L678) peQBe 
guied SOext wo Olt thocda Sdhoh Yaa caw wreath OE 
eBQuekive weddo wl Huvoar: Ile at Huo aud qnorentins de 
DoPLidnet yrows Mt tgnbnoten To Moye am ah ’ 
BEo#, «tots ab Mkeutete 0 orumoon tare? saute, glans 
ont eneqmes abe ro? oant bow om tne 80h (80, 
wee ,dHed wo Bad nod! siren iat saoliiasiehien Soa 
Stiep derdbinl wee oA 22 <BRERE of md: ci ss aa 
taahaston Yo ROARED ew ASL Ronqory @kAT yin 
Od bhwdn 2b Te wont Ot tonnes sateen wileeer 
“O1q (Vier thowal sno Ae SAP Adon OF BF 20d ¥ “ 
tadt io? vignx out $166 4h adh geervat oat. totan th habeell a 
$2 fon? .wgnotedua at tan WEEE AL WAolelped sAete “et 
bas €haz)ned hetnow $3 aenw tOurd at Pnabasto + ountemd: Diy 
eft boxt Suavd 10228 mt saphewles Ltoee aaah qide 
eRhGL O £hagh 20 10788 mp BRAN tale oda ders 
nag 1012» Bl taniteta) ice Gaades E 0% ott to O08 | 
setint ast Gt dae ¢F wok Yo mmoeta £80 aatatedion 0M « ae 
aebbrenuy nh eredcien.ald Se Puy 3 nam BH0%? teas Benin 
OAT sdaah no Latte OGG® ede tc cndoura sat bowie oite tha = 
Ot tw vORID mi Wteatale, YE xe Siw) oom HEIddEx, 


Seq etaco ERE grO® bhaq exer ioorc amazol BRL 


SS Te 
ar ih 


a 





~ to 
nlthough defendant in error offered repestedly tO ship them 
to it. 

The foreroing evidence not only settied tne question 
that there wes 2 contruat, but nadé it aleq clear tnat the 
agreed price was 32} cents per pound, the price allowed by 
the sourt to defendant in error. The judgment was for the 
eorrect amount at 353 centa per pound, as the evidence showed 
thers were 1,194 pounds. 

The soeda in snuestion vere munufagtured and sexed 
for delivery to plaintiff in error long before the avit ean 
brought. They had been accepted by plaintiff in error and 
were wold at ita request for delivery until it called fer 
theme Nefandant in error repeatedly offered te jeliver then, 
and plsintiff in error finally refused te accert them aot any 
tise, They were the property of plaintiff in error ana 
defendant in error had gone #11 the jaw raguired it te ae te 


reqover the price thereof,  3chneige Fonterman, 29 Liles 





434; Gpioera ve. Hurvey, OR. Te, 583; Central Leith. « 
Engr. Go. v. Foore, 75 Fie., 170; Eorey vw. Seelss, S35 Inds, 
a83, 


The jutpment ie affirmed. 


APVIRKEE. 





Bs eit gear ceca 
ad? tad? xeoke owls #1 obmm tud touring» nem 
havoc satan ce heuer xo neste 468 ser wots Be 
Sie gee cha ace 

gers 2 cell waco icwrhe i 


7s saps sae 
7 pened tas Sanoractunnd $ieh moateeND at oteen 
“gan Five off o10%0d Rao sonse at ¥ eran np 

ban 01% at titmiasly te betqecos pate 
aod hostne #1 Caen yroebian xo> tenner a9t te. B . 
“amit TeVilee of deretto xihotwouex tose Of 
a we te moat fynoos 09 booster nie ee 
baw worse mt Maniacs to vtyeosg ont on 
at ob of 21 bendupen wal dt Lis anon ind 4a 


eet ht bie 

















2 


2: 






Vi Me fb 


' elie ’ ary dags — f, 
hs 
17+ 4oene ee ae 
ver ‘ is tigate ide a 
" aid 2 2? Die? ov nee 
" ’ ee +4 whe kebabs 
ae Cpe geo?) Feet oe nt 
| 1 
| ro iy oe Bebe ty ov 
* ie 18 > aw 
2 4 oy, iy see cee ¥ 
Tibet oP ' » nie erean : 





i 


481 - i°9ae. 


1861.4.19 


PALLS CIT! TANNERY, @ 
ecorporation, 
Appellee, APPiaL FROCK 
¥3. HURICIPAL COURT 


. Se DB. ALLEN MANUFACTURING Cou- 
4 PANT, & corporation, 
ey | Appellant. 


Soe nat el Scat Matt Sane mi Monge Maye 


1861.A.13 


STATEMES? OF THE CASE. On ard prior to September &, 1°09, 
> the plaintiff, Yalla city TAMNery » ® sentucky corporstion, was 
engaged in the business of tarning hides at Loulaville, Hemtucky, 

> amt the asferdant, am illinois corporation, was engaged in the 


marufacture and sale of leather belting, at Chisago, Illinois. 


| ©m said date, at Louisville, the defendart, by J. J. MoGauley, 

Se 

4 its azect, executed and delivered to the plaintiff the follcsing 

: | instrusent: 

= “We agree to take all the #1 Sutts on hand at 
Louisville @47/, the two piles examined of lishter. 
weishts &45¢, and the elever: uruired more or less, at 
Philadelphia, Ps., ir the hands of *irikpatrick % Co., 

5 i? umecia, at 48d, Terss on these eleven hundred te 

=” be, SE - 16 days, Cet. Sth. Others =¢ 10 days uncon 

> receipt of Suits. All f.o.b. Louisville and Philadelvhis’. 

¥ “née number of belt butte of each grads, the total wsischt 


‘ thereof as ziven by plaintiff ari the total prise te be paid by 
defendant sere ee Pollowa: 
"S@2 No. 1 Belt Sutta (tetal weizht 


19796 lbs.) at 47¢ per Ib. {5,074.12 
191 He. 2 Selt a@stte (total weight 
4745 lbs.) at 45¢ per ib. $2,135.25 
1193 No. 2 Belt Sutts (tetal weisht 
27505 lba.) at 45¢ per ib. 222,577,935 
Total - $19,896.42" 


All of said belt butts in Loulisavilio were delivered by 
plsintiff to defendant er september 2, 1290, f.6.5. Loviaeville, 
and ail in Philadelphia wers likewise delivered om September 4, 
1909S, f.0.b. Philadelphia. Prior to the execution of said in- 
strusent the belt butts in Louisville were inspected by eaid 
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=e 
goCauley, ‘ut those in Philadelphia vere not inspected by hin. 
The deferviant paid plaintiff on account of ssid belt butts the 
total sum ef $17,209.87, leavins = balance umpaid on the contract 
price of $2,377.25. On October £0, 199°, the defendant notified 
Plsintiff that there wae a shortage in the weirht ef the belt 
butts, arc subsequentiy terered to plaintiff the sum of 42°5,04 
im full ssttlemert of the accourt. Pilaintiff refused this tender 
ard om April <5, 1°15, commenced this sult. 

It appears that s “belt butt® is the hide of s steer or 
sen which haa deen tanned with cuak bark, and ie free from foreirn 
substances, The butte are trimmed to ar averase width ard are 
ereded as lisht, medium, heavy ari extra heavy according to their 
weicht, which ranges from 2° te 40 pounis, After tanning the 
betts, in order to make use of them for leather belting, it is 
necessary to subject them to another proceas known as "scurrying*. 
This precess is described by one of defendant's witnesses as 
followa: 

*The first course is te shave the leather, that 
ig take all the flesh off of it. The next is te mill it. 
and the next is te scour it. And the Pourth process is 
to bleach it, that ize to get it ever: sclor ard tare out 
all the imperfecticona in the color. ‘The next ia to stuff 
4%, which is ar applisation of of] and tallow mixed to- 
gether. amd the next process ia, the ieather is hung up 
in a preen state, or sfter this application cf 611 and 
tallow, to dry. Then the 011 and tallow which doee not 
ary into the leather is ecraped off. The next proecesa, 
the leathsr iu put inte what we call stretchers. After 
which it ia glazed. ‘The leather is then finished for 
belting. The object of the scouring process is te get 
rid of all the extranecus matter in the hide, to clarify 
the grain and to soften the leather; in other sorde, to 
put the leather in a condition te tazve in the o11] ani tali- 


low, called ‘dubbing’. + # The o11 and tallow shich is 
put into the que thek wili more then make up the loas that 


the leather has sustained in ths shaving and millins pro-~ 
Sess, 


Tha case was tried before a jury, ami on the trial the 
plaintiff proved the execution and delivery to it of the said ine 
strument of September 2, 1209, the delivery cf eaid belt butts 
to the deferdant as aforsasia, ard rested. ‘She plaintiff ciaimed 
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. 
that deferdant owed it the said balance cf 62,377.25 for anid 
belt butts, together with interest thereon, to-wit: ES1S.75, 
amounting in all to the sum of $2404. The dePendart claimed 
that 1t was indebted te the plaintiff in ths sum of only 32°8,04, 
wnic’ gum it had previously tendered to plaintiff, and set up 
in its amended affidavit of merits ard urged upon the trial, aa 
& defense to the balance ef plaintiffts clain, shat Plaintiff had, 
with intent te cheat and defraud defentart, knogingiy ard wilfully 
loaded, charced or treated the said belt butte or hides with 
large quantities cf glucose, for the purpose ef srong*ully in- 
eréasing the weight of said hides, ard Rea thereby deceived and 
defrauded defendant to the extent of the amount and weight of 
such forsign substanse sc applied arti absorbed by the hides. At 
the conclusion ef the defendant's case the trial court instructed 
the jury to return & veriisct in. favor of the plaintiff for <2,494, 
which they did, and judgment was emtered upon the verdict against 
the defendant. 


Hi. JGSTIGE GRIDLEY DELIVERS] THE GPIBRION OF THE COURT. 
The principal point urged by coumsel for ths defendant 
for « psversal of the judgment is that the trial court erred 
in directing the fury, at the slose of the deferdant'a evidence, 
to return « verdict for the plaintiff. 

The testimony intreduced om behalf cf the defendant 
tersied to show that at the time deferdant‘s agent, EcGauley, 
inspected thoas of the belt butts which wore in Loulsrille for 
the purpous of ascertaining their grade, quality, trim, otce, 
plaintirr ines that defendant, if it purchased then, intended to 
manufacture them into leather belting; that at that time it was 
impossible for #oCauley, from such inspection, to deternuins 
whether the butte contained any foreign substance auch as glucose 
or ether weight Increaser; that at that tire the president of 











: 
‘\< 


ain 


Dem Tod Weep Bo vowed biae eri! 22 hoo. sushaeep Aes 
sPT.O183 ctiv-od moored? seoreIns Ashe Tedspnes ..edizd JheF,, 
fomtate tuut-otad eff -bOrS) Yo mere edd of Lie ot satsewemp. 
OSS kno Yo sam etd 2 TBLentaLy edit OF Degdehat sex s-sems 
SB Seu re .Tttdaleig ot ierenms Wauntvers fog. 2h ave siepile ‘ty 
ec latins vid noqu age: fie ottten 29 Strabhiip pelpene, 988: . 
shad Witsntalg sets ymtsio of Tiisatelg 0 eenalas or Of emmys 
qlivtlin tee Ulanteom inafioteh uerteb Lae swede od 4 ‘4 
itty wedi 10 e2tus Sfed bios ont besaest 10 begets gf | 

ik yLlerigeore Yo exon oA wor .oneemis to cold tenaup apm 
bas Deytenoh ys rest) fast bus oshid bios 2 éigien oft nateeem 
: We sdyioy Bo fmuome eft to J00dRe ect) od. srabaeteh, Ree, 
oh opbld oft 1S Redweda ine balfage on scuniudes selene meee 
‘one! ree Inia a sen weeds 3 ORES 
AAG WR TIntaly eds to reve? at Jotigor. « Tmeg ap A | 
Seatoge sotprey oid moqu besesno aa Seraoyybul, Deum litte, a0 



















wena owt ene Ws ai 
“Petts Fivee fetad ois Jods wt Inormout ond. to fi ) 
csorebive a” sabres eit Ic wee ord te <vaut eit 
, Tstess ot wo dotinwe 
Sabi Ieh eid To Warted mo Seowborier? yond: ie 
mem nis? mates ts an 5 sean 
SES a oe best iC ant ns : cots i 

ct ttt rt went 31M sath fh ek SOMONE . 
enw 22 emf? Sans fe Jats Niles weHEPOE ost modt oo a 
, ecdeegeb of qnotsooden! dom cork {xeiveqet eit ; 
ef tihos;-2 sp soon Se ‘ 
se, nnCOny Ot OARS Seth ak saste rretgnnen? Ni | 
7 








a. 


~~ 

pisintiff represented to “cCauley that said butts had rot been 
®loaded”* or “deped™, and that the butts in Philadelphia were of 
like qusiity and in like condition; that, as a mattsr of fact, 
giucese hac previously besr epplied te the butte to the knowledge 
ef the president of plaintiff; that YcCauley, after purchasing 
the butts for defendant, instructed plaintiff te ship the sane 

te Hams Kees & Sens, Asheville, vorth Gerolina, fer the purpose 
of there heving them "curried"; that after their arrival at 
Asheville ard before they were “curricd" the leather waa weirhed: 
that usually leather after beirg put through the currying process 
#211 weich as much as it dees when in the rough, if not mors: 
that this is se for the reason that the loss of wsizht in the 
isather, octasioned by the shaving, milling ard scouring processes, 
is Gehaliy more than mads up from the amount ¢f oil ani tallew 
put into the leather; that after this partimilar leather waa 
"surried”® it wae found thst there was « shrinkage in the seight 
therecf of 4,¢02 pounds; that giuceose oozed out of the leather 
im large quantities when the leather #as put under the scouring 
machine; and that the use ef glucese in large quantities is not 
recognized a¢ prepar in the tanning of leather, but ls sometires 
used by sons tarmerisa for the purpose ef increasing the weight 
of the leather. 

"4 person who has been fraudulently induced to entar 

inte 4 sormtrest hase the cheice of several remedies, Hs say re- 
pudiate the contrast ant, tendering back whet he hac received 
under it, say recover ghat he has parted with or ita value; or 
he may affirm the contract, keeping whatever property er sdvan- 
tase he hae derived under Lt, and may recover in an action of 
decsit the damages caused by the fraud." (£0 Cyc. 87; Beck v. 
Srewe?, 482 lll. 54; Alin v. Hillison, 72 111. 201; xpringer v. 
giltz, 153 ill. app. 852.) “xersover, if sued upon ths contract 
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he may set up the fraud as a deferse, or as a basis of 2 claim 
for damages by way of receupmert or counterclaim." (20 Cyc. 873 
Peck ¥. irswer, supre: White v. Sutherland, $4 i1l. 181, 191.) 

*the rule of caveat emptor only requires the exercise 
ef such scare and attention se ia exercised by ordinarily prudent 
men in likes businese affairs, and only applies to defests which 
are open and patent te the semses, And the doctrine does not 
apply in cases of positive fraud or sierepresentation by the 
vendor a2 te 6 maberial fact, where the purchaser, acting with 
reasonable prudence, had a right to rely and did rely upon the 
representation.” (S39 Gyc. 1278.) “Fraud may coneiet in making 
a false representation sith the tmowledze at the time thet it is 
false, #ith a desisn to deceive and defraud, or in the wilful 
conceninent of the truth for a similar purpege." (xcGomnell v. 
gilcex, 1 Scam. 344, S65; Lockridge v-. Foster, 4 Scam. 569; 
Aertson v. Eldgway, 16 Ill. 25, 88; Stewart v. Wyoming Jattle 
Co., 122 U. S. 385, SAS.) “If the defect is latent and known 
to the seller his intentional omigaion to disiose it sonstitutes 
actionable fraud. »* # And where the defect is latent the sur- 
chaser may recover notwithstanding that he sxamined the article 
and failed to discover the defect*. (20 Cyc. 45.) 

ir Prezer v. Hows, 105 Ili. S02, 575, it is said: 

®H#oticns to exclude evidence and motions to instruct the jury 
te find for the defendant = = are in ths nature of demurrers 
te evidence, anc hence they admit not euity heat the testirony 
proves, but all that it tends to prove. « «= [ft is not within 
the provinces of the judge, on such a motion, to weigh the evid- 
ence and ascertain where the preponderance is. ‘his fumstion 
is Senbied, to detonating whether there is, or isa net, evidence 
legally tending te preve the fact affirmed." In Libby, ‘eNeiil 
& Libby v. Gook, 222 Ill. #08, 218, it is said: “If there is no 
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=e 
evidence, or but a acintillia of evidence, tending to prove 
the materiai averments of the declaretion, the Jury should be 
Sirected te return a yeriict for the defendant. If, however, 
there is in the record ary evidence from which, if it atood alongs 
the jery could, ‘witnout acting umreascnably in the eye of the 
jaw’, find that all the material avermentsa of the declaration hed 
beer proven, then the cauee should be submitted te the jury.” 
The sens rulea ars applicable zhere the defendant introduee@ evid- 
ence tending to support an affirmative defense to the plaintiff's 
Cause of action, ard the plaintiff, at the slose of the defendant's 
evidence, moves for a directed variict in hie faver. (Anthony v. 
Gheeler, 120 ill. 1eS, 152; WOlE v. Ubiesgo Sign Printing Cco.,) 
SSS iil. SOl, 894; Woodman v. Illinois frust & savings Bark, 
211 ilk. S76, 581.) In Frazer v. Howe, suprs, it is said: “If 
there ie no evidence before the jury, er a material iseve, in 
favor ox the party helding the affirmative of that issue, on which 
the jury could, in the eye of the lav, reasonably find in his favor, 
the court may exciude the evidence, cr digest the fury to find 
against the party se holding the affircsative; but when there fa 
euch evidence before tns jury, it sust be left tc them te dster- 
mine ites weight and effect.* 

Gorsidering the evidence intreduced in this case by the 
defeniant, in support of its affirmative defenss «s diecicesd from 
its amended affidavit of merits, tezgether with all legitimate in- 
ferences which mey be drawn from suoh eviderce in its faver, and 
alee corsidering the rules of law above mentioned, we are of the 
opinion that the trial court in this case erred in inmetructing the 
jury at ths close of defendant's case to return a verdict in Paver 
ef the plaintiff for said sum of $2,894. 
|  aecerdingly, the judgment of the Municipal Court will 


be reversed and the cause remarcied. 
REYERRSSD ABD BEUASDED.s 
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ANHA OC, HALLSTROR, 
Avpellant, } } 
;f APTEAL FROK GUPERIOH GOURT 
¥S6 A 
) OF COOK COUNTY. 
JABES T,. KOCULLOUGH and } 
SUSAN F, NeCuLiLGuGH, } 
Appellees, ; 


O6I.A.14 


HR. PRESIDING JuUSTICH BAKER 


DELIVERED TRE O: TNION GF THE CUNT, 


Yhe appellant filed a bil] in equity in the sue 
perior Court and obtained a temporary injunction which thet 
Court afterwards dissolved. From the order dissolving the 
injunction this appeal ig prosecuted by the complainant in 
the bill. Tae order was clearly an interlocutory order. 
Gomplainant by her bill nought other relief than an injunce 
tion «nd the order disselving the injunction cannot be neld 
in legel effect a final decree dismissing the bill. 

She Section of tue Practice Act wiieh provides 


for appesls from interlocutory ovrdere, jaws of 19°7, 2. 469. 





Section 123, does not authorize an appeal from an order dis- 
solving an injunction, and ag the right ef appeal is purely 
statutory it followa that no appernl iies from suen an order. 
the appeal is dismissed and the Court ailows to 
the attorney for appelless «a soliciter‘'s fee of twenty dcoi- 


lara, to be taxed as part of the costs of the appeal. 


APFUAL DIGHLIGRD. 
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1913, No, f 
é 
$04 - 1LpSlé2 } 
MAX MEYZRS, } 
Apraliant, 


Appeal from 
ve, County Court, 


Cook rounty. 
JORL JOHNSON, 


Ree eet 


Appeli¢e, 


/1861.A. 37 


MR, PRESIDING JUSTICE SMITH DPLIVERED THE OPINION OF THE COURT. 


Appellant, Wax Keyere, sued arprelies, Joel Johneon, 
in ageumpeit for rent of certain premiges at the rate of $45 per 


month, for the monithe of July, August, September, October, Noven- 





ber and December of ths year 1931, and January ond February, isis, 
aad for $10 for each ef the months of March and April, ifi2. The 
Guclaration conaieted of 2 epeoial count and the common counte, 

On ths trial, the court telow entered judgment agains 
plaintiff, appeliant, for coste in favor of aprslise, Thie appeal 


is to reverse that judgment. 





It appesre from the record that one Henry Hogans, 
then the owner of some fiats und etore buildings on Rerrieon 
etrest, between Losbard and Harvey avenuse in Oak Park, Iilinois, 


entered into a written leaes with the aprelles, Joel Johnson, for 


one of the flate snd atorea for ths period from Geptamber 1, 190%, 


to April 30, 1921, for the sum of $900, payabie $45 a month in ade 


7 Vance on the firet day of each month during ssid term, On August 
- 31, 1910, the property in question was rurchased by the piaintiff, 
X Meyers, and with the lesee was conveyed and assigned by Hogane 
- te Beyere, 

After signing the leaee, Johnson moved into the 


premises and paid hie rent regularly at first to Hogane and then, 


after Auguet, 1910, to #. F. Cotton, a real estate agent who took 


charge of the building for apreliant., Sometime in Mareh, 1911, 
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more than a wonth befors the leases expired, Cotton asked Jehnson 
if he was going to stay over after his lease ran out. To this 
Jobneon responded that he intended to move out a eo0n ae @ build- 
ing, which he wae conetructing, *ae comsleted, Cotton then told 
Sohneon that if he did not move out om April 30, 181i, the iand- 
lord would hold him for another term. Aprelise Johnegon held 
over end continued to remain in poasession of the damiaed premises 
after the expiration of thé written lease until July 4, 1921. On 
May 25, 1911, Cotton served the following notice on Johneons 

* J. P. Johneon, Eea., 


Oak Park, Illinoia. 
Dear Sir: 


You will teke notics that insamuch 26 your leave to tke 
premises held by you under me in the building owned by ms,at 
the northwest corner of Lombard Ave, and Harrigon Strest, ex- 
pired by ite terme on April 30, 1911, and you ars now hold~ 
ing over, that I have elected to conaider you a tenant from 
year to year of eaid premises under the came terme and cone 
ditions faxcept as to the period of the term thereof) of the 
said lewmee expiring April 30, 1811. 

Yours very truly, 
(Signed) Wax Meyere, 
Chicago, 
May 25, 1911." 
Appelise Johnson paid no rent after June 36, 151l. 
The prewises remained vacant from July, 1911, tntil Maren 3§,1¢12,- 
@ight and a helf months. In the meantime, cotton, the agent, ate 
tempted by advertising in the newspapers and clacing "For Rant® 
cards in the windows to find @ tenant, but was unable to do @9d 
until Mereh 15, 1918, when the premisea were rented to another 
tenant at $55 per month,- $10 psr month lese then the rent reserve 
#a in the Johnecn lease. 
The reeord showe that in Pebrusry, 1911, appeiles 
Johnson commenced the erection of a £10,000 building for bie own 
ues and occursacy acroze the street from the demised stors end 
flat. Thie building was not completed until the latter part of 
June, 191], *hen Johneon soved cut of the premisee in queetion and 


into his own nawly erected buliding. 
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The only defense shorn in the rgcord tc the action 

ie that apeslies vacated the premises, after holding over, 26 
above stated, bacaues there were no bare on the back «indows 
of the etore. The only foundstion for thie dsfense reete in 4 
written agrecment signed under sewl by Harry Hogane, the eon of 
Henry Hogane, at the time that Johneon signed the lease in quése 
tion. fhat agreement was ae folless: 

"Thig agreement mode thie twenty-fourth day of July, 
A, D. 1800, between Henry Eogane, party of the first part, and 
Joel Joaneon, of the seconde pert, 

¥itmesesth: That the eaid party of the firet part 
agrees to build a barn on premises, 

And to put iron bare on the two rear windowe of 
stors 

4 And not te let any other etorss in block to 66 ussed 
for grocery or market. 

And, in case party of the first part fails to cos 
ply with terme of thie agresaent, the leags will be null snd 
void, 

Henry Hogene, 
Barry Hogans, agt. (Seal) 
L. EH. Cerhardt 
(Agent) Joel Johneon," 

Tt apogare that when Johnson asked for bara on tae 
windowe, Herry Hogens, #ho had trought the leage to Johnsen to be 
executed, told Johneon that the matter of bare on the windows had 
not theretofore been mantioned, and that ke, Harry Hogans, fae not 
avre Johnson could have them, but Gerhardt, the agent, epoks up 
and told Harry Hogans that he could sign the paper and that his 
father would esy it wag al! right, Harry Hogeane thereupon signed 
the agreement. 

to show 

There ig no evidencejthst Harry Hogane hed any sue 
thority from his fether to execute any egreement in regard to the 
bare. The boy, who vee omly eighteen yeare of age at the time, 
dieclaised any authority from hie fsther regarding the bara. Hs 
brought the leases, airesdy dwawn, to the office of the agent for 


execution by Jehnson, Hanry Hogsne afterwarda elgned the lease, 
The bare wera not put on the rear windows of the etere and no men- 


tion was aade of them by aprelise to Hogans, or to Usx Meyers, dur® 
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ing ths tera of the lease, Henry Hogsane testified that the first 
he aver heard of theses bare was after the suit in question wae 
etarted. The sclaintiff, Keyera, eaw Johneon but once during the 
term of the leases, and no mention wae then made about the bars or 
their absence. 

In ovr opindon, the payment of rent by arpvelise cone 
tinuously for twenty monthe, with the knowledge of the sbaence of 
the bare on the windows, waived the oerformance of that covenant, 
even if it was executed by & duly authorized arent. Janson Vv, 
Haneon Hardware Co., 135 8. ®. Rep, 768; Monson v. bragdon, iss 
Till. 81. But, there is no proof of sty authority in Harry Hogans, 
the eon, to execute the panpsr relisd on in behalf of hie fathsr,, 
nor wae there any ratification of the agreerent by Henry Hogane 
or by appellant. Ths voluntary payrzent of rent by aorellee so 
long 26 hs rewained in posseseion, without complaint or protest, 
stops him from setting up a right to declare hie lese¢ mull and 
void after sbandoning the premises. Oroutt v. Isham, 70 ITll.App. 
102, Nobis v. Chriaman, 8&8 Iii, 186, 

By holding ovsr under ths lease, appellee gave the 
landlord the undoubted réght to elect to treat sueh holding over 
ae & tenancy for another year under the terme of the original isasa 
Goldsbrough v. Gable, 152 Iii. 584; Yabater vw. Nichole, 104 Ill. 
160, Clinton Wire Cloth Ceo. v. Gardner, 99 I11. 151; MoKinmey v. 
Peck, 38 Tll. 174, 

The evidence in the case shows a right of recovery, 
ang faile to show any legei defense to the zotion. 

The court below erred in refueing to give inetructions 
Nos, 7, 8 and @, requested by the plaintiff. Theee inatructione 
w6re &s& follore: 

*?,. The court instructe the jury that it ie a rule 

of law that a pereon dealing with one known to be an agent, or 
claiming to te euch, is bound at his peril to ess that tie 


agent hae authority to bind his principsi in such traneaction, 
or that the egent is acting within the scope of hie aprarent 
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authority.* 
"8, The court instructs tie guy ae @& matter of 


law that before Henry Hogane can bs bound by the acte of hie 
eon, Harry Hogans, it must be shown by tha dsfendant, by cote 
petent evidesce, that Henry Hogans authorized Harry Hogens to 
act for him and in hie behsulf in exeeuting the anscial agree- 
ment relied upon by the defendant,* 

*9. The court instructs the jury ac a Matter of iaw 
that before a erincipal can be bound by the acte of hie agent, 
it must tbe shown by the party asserting auch agengy that the 
principal authorized such agent to act for him and in hie be- 
half, and that such agent carried out the bueinses of his prin- 
Gipsi and within the scope of hie sutherity s6 such arent, 
otherwiee the principal ies net bound by the acte of the agent.* 

The inetructions were corréet and should have been 
given, Fadner v. Hibier, 36 Til. App. 639, Reynolde v. Ferres, 
®6 Til, 570. 

frror is seeigned aleo upon the refueal of the ceurt 
to give inetruetions Nos. 2, 4, 5 and 6, requested by the plaintiff, 
These inetructione relates to the jaw of eviction. The court aid 
not err in vrefueing theee instructions, for there ie no quéeetion 
ef eviction in the cave, 

If Hogans wea, by the written agrasment eigned by hie 
gon, obligated to put iron bare in the two rear windows of the store, 
hie failure to do ao did not, in ias, constitute an aviction, either 
autual or constructive, If Hogans defaulted in that regard, upon 
due notice and request by aproellve and failure on the par: of Hogane 
to perform, appellee gould have put the bare on the simdows hie 
self and charged the expenee against the iandlord'’s cemana for rent. 
The cbiigation; to put bere on the windowe would be on a parity ef 
@ covenant te repair. The breech of auch & covenant coés not a» 
mount to an @viction where the tenant rewaine in full and compiete 
enjoyment of the premiees and holde over after the expiration of 
the leses. 

Yor the errors indicated, the judgaent ie reveresd 
and the cause remanded, 


REYERBED AND REMANDED, 
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WILLIAM WENDNAGEL @t 2]., co 


) 
partnere ae Wendnegel & Co., ) 
Apselisas, 

Are ae] from 
j Superior Court, 
} 
) 


¥a. 
Cook County. 


GEORGE 7. HOUSTON et ai, ,cco- 
pertnere ee Ceorge T. Houston 
& Co., 


DY 
f 
rf 


AS6I.A. 39 


Appeliants, 


WR. PRESIDING JUSTICE SWITH DELIVERED THE OPINION OF THE COURT. 


“’ 
E; 


This de an appesl from 3, judgment entered upon the 
third trial of Lhis cause, a judgment entered on the forner 
trials having been reversed for grrors in procedura. 

By agrasment cf counesl for both parties, mads in 
epen court at the commencement of the trisl, there wes submitted 
to the jury but one queetion, namely, the differences between the 
contract price of ths lumier described in the contract sued upon, 
of $41 psr thoueend fest, and the market orice at Chicago of the 
105,000 fest of white oak lumber, covered by the oontract, in the 
month of November, 1903. 

It is contended on behsli of apreliants, the defend- 
Ante below, that the evidenee of tha cleintiffe is insufficient in 
law t¢ guetain the judgment. It is urged in support of thie cone 


tention that the claintiffs failed to preve by any of their wite 


nesese and by competent evidence the market price of lumber des 
¢ribsd in the contract in Chicago in November, 10905, and that none 


of the plaintiffe' witnesses qualified so ae to Ys competent to 


give any opinion os to euch market valus. ith thie contention we 


cannot agres. No objections were wade on ths trial to the cone 


petenacy of the ritneeses to testify. The queation se to whether 


the witnesses proved themselves qualified ae experts on value of 
white oak lusber in Chicago wae not raised in any othsr way. The 
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plaintiffe offered in evidence the contract and put 61% witnesses 
upon the atund whe tsetified upon the qusetion of the markst valve 
of ths lumber deecribsd in the contract in Chicago in November, 
1803, in quantities ef 100,000 fest, These witnesses tastified 
to values ranging from $50 to 252 per thoueend feet. Defendants 
produced five witnesees in court and read the depositions of threes 
Others, The testimony of the witneesse produced by the defendanta 
was to the effect that the market price of lumbsr in November, 103, 
wae $40 per thousand feet in quantities of 100,000 fest. There 
wag no middle ground baved upon the evidence of the partiee tetween 
the prices waned by the witnesses for the claintiffe and the de- 
fendants., We cannot say that tha award of the jury against ap- 
peliaate for the sum of #800 wae sxcassive. Tha queetion was one 
of fact for the jury, and ths credibility of the witnessse sas for 
the jury. @e find no substantisl and real ground for holding 
that the verdict of the jury wae amnifestiy againet ths preponder- 
ance of the evidencs. 

It ie further urged thet counsel for piaintiffe, in 
hie closing argument to the jury, indulgsd in improper remarke, 
bringing to the attention of the jury incompetent and exeluded evi- 
dence, The record showa thet, in his cleaing argument to the 
jury, counsel for the pisintiffe eeid: 

"Gentlemen, you are entitied to lock at this ces, 
not only what hee teen actually preeured, but from 911 the 
facte and ocircumetances that the evidence tends to orave, and 
I think that from all the facts and circumstances it ie a fair 
Gsduction and aot a radical conciueion, that if the srice of 
thie lumber had not gone up, the materia] would have been dee 
livered, Why notty" 

Thie statement wae objected to by gounesl for Ge- 

fendantse and the objection wae sugetained vy the court, and the 
remarke were etricken cut, We think the ruling of the court Wee 


eorrect, The nofedelivery of the lumber sae conesded and thers 


wee no occasion for counsel to go into the question gs 4, why the 
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lumber wae not Gslivered, Ye cannot ssy, however, that wheat trans 
pired oefore the jury anc the court, in view of the ruling of the 
court, injuriously influenced the jury againat the dsfendants in 
their verdict. The verdict besre no svidence of being the re- 
gult of paesion or prejudics. 

It is further urged that the defendants did not have 
that fair trial guarantesd. to thas ty the law, The chief basis 
of this contention as prasented in argument eseme to be that a 
witness, Criasinger, wae called by the oleintiffs in rabduttal, 
and testified that he lived in Chicage snd was a menufscturer's 
agent for hardwood lumber, and in November, 1802, was ampioyea ae 
& Salesman by the defendants, and that he knew Mr. Harris, #ho was 
at thet Lime connecied with defendants. He wae then asked, "Did 
you ever have any talk with hie (Herris) about this asie of this 
lumber in Noveaber, 18037" Thie qusetion was objected to ee it~ 
material to the desuss in the case, sné counesl for plaintiffe 
etated, "I propese to show by this sitnees ths: Harrie admitted that 
the value of this lumber during the year 1903 was $4, $5 or &6 
more than that price.*® Tha court auegtained objeotions te the 
Question and the offer, The ruling of the court was obviously 
correct. The evidence offersd eas incompsient and immaterisi, but 
we cannot say that the mere ataiement of what the pclaintiffe pro- 
posed to show by the witnese could or did in any wiee affeet the 
jury. ¥e find no revereibis error in the record, The judguent 
de affiraed, 


AFFIRNED, 
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328 - BOeB8S 
SAMUSL L. WRIGHT, 0 
Defendant in Error, ‘ { 
‘Error to 
Ve. ; Yunicinal Court 

: of Chicago. 

ANTON J. CERMAK, Bailiff of the 
| Municipal sourt of Chicago, snd j 
H. P, CULLEN, ; 
Defendants, | 
. ANTON J. CERMAK, Bailiff, ete., 1 Q N 
a Plaintiff in Error. )3 G 6 TAs 4 1 


} 


3 


i 


MR, PRESIDING JUSTICE SNITH DELIVERED THE OPINION OF THE COURT. 


By this writ of error it ie sought to reverse 4 
judgment againet plaintiff in error and in favor of defendant in 


error for @8.75 and costes, 





Piaintiff in erver, Anton J. Cermak, 28 bailiff of 
the Municipal Court of Chicago, levied upon & certain eutomobile 
belonging to Samuel L. Fright, the defendant in error, under an 
es, execution againet %. B. Dugane snd A. T. Faechburne. Pilsintiff in 
error removed the automobile to a varshoues end etored it there 


until it wae returned to the plaintiff below, Fright. Immediately 





after the eeizure of the automobile, plaintiff ¥right made demand 
on Cermak, the beiliff, for the return of the automobile, anc 
that being refueed, he commenced a prongeding in the Municipes 
Court of Chicago under fection Zll-s, Chapt. 37, of the Revieed 


ave HB seer 
Statutes on courte,) waking Cermak and the execution crediter, H,. 


sj P,Culleny.. partise defendant thereto, A triel wae had in that 

= proceeding, resulting in & judgment in faver of the plaintiff be- 

; low, defendant in error hera, for the automobile, and he sae evard- 
ed an execution therefor and for the coate of the proegedings. The 
warehoueas receipt for the automobile sae thereupon turned over to 
~ Wright, plaintiff? below, by Cormak, se bailiff, and when the 


os 
r plaintiff below calied at the warshouse for his automébile, he was 
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compelled to pay $8.75 to the warehouses oan for etorage charges 


thereon, Wright ‘hereupen commsnoed the action agsinat Carmak 


and KR. P, Guillen, claiming $15 for attornsy'a feas for services 


performed by hie attorasy in the sroceedings ebove mentionea, and 
#8.75 ehioh he peid the warghouse man. 

On the trisl, pleintiff #right wreved the paymeat 
of the 48,75 to the warehourns man, end offersd to prove that he 
had retained an attorney in ths trial of right of property proceed- 
ings, and that the attorney had performed serviese therein reason- 
ably worth $15, Ths inet item only was objected to as not a prope 
6r glement of damages and the objection vse sustained by the 
court, Plaintiff in arror, Cormeak, objected to the introduction 
of eny #¢videncs on the part of Sright, defendant in errorg and ai 
the cosipletion of the svidence of the defendant in arror, moved 
the court to strike 221 euch evidence on the ground that the action 
of defendant in ¢rror was barred by reason of the facet that he had 
commenced and prosecuted to « finel judgment in the Municiral 
Court of Chisago a trial of right of cronserty proceedings, and had 
obtained and accepted the benefite thersef, These objections sere 


overruled by the court. Pleintiff in error, Cermak, than subsite 
ted to the court 


hold 


threes pronoeltions and requeeted the court to 
them as law in the decteion of the case, which vropositions 
were ae follows: 


is "A regort to the statutory section of = triai of right 
of propsrty and a recovery aherein ia 4 waiver of an action 


a&gainet en officer for trespasée 
cution.* 

2. "The slaintiff herein 
for tha wrong committad, though 
following of either is « bar to 

3. "The plaintiff having 
judgment in tae Munigiral Court 
property prooeeding, #nd having 


for frongfully levying an #x¢eo- 


had but one cause of action 

a choice of rawedies, and the 
the ctherge." 

commenced and proeecuted to 
of Chicago a trial of rigkt of 
accepted the benafite of the 


judgment entered therein, bas thereby prseluded himself fram 


maintaining thie astion." 


The court r<fueed te so hold and entered a finding 


agadnet thes claintiff in error and bis ccmiisfendant anc judgment 
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for $8.75 snd ooste, 

t ie hers urred that the plaintiff below, having 
commenced and progsscuted to a judgment in the Municipal Court of 
Chicago a trial of right of property sroeesding and having ace 
cepted tha benefits of a judgment entered therein, hae thereby 
precluded himself from maintaining this ection, end that the 
court erred in refusing to hold the propositions of law above 
stated, 

In our opinion, the contentions of the plaintiff in 
@rror bore are not eound in law, The court did not err in ria 
fueing to hold the propoeitione of law submitted by the plaintiff 
in error, Ths cueetion here involved ig not a new one, It hie been 
before the courts of review in the following casee, end the holding 
WSe againet the contention of the plaintiff? in error} Hitbard v. 
Thrasher, 65 Ill. 472; People v. Crowe, 130 Til. App. 548, Jonze v. 
People, 19 Il]. App. 300; Tlg v. Burbank, 50 Ill. App. af]. 

The judgment ie affirmed, 

AFFIRMED, 
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March Term, 2913 f 


? No, ff 


i ef Chicago. 


ROOT DAIRY SUPPLY COMPANY, ; 


Apoelies. 


331 - 19345 f 
£ 
Fi 
STURGES & BURY ¥ANUFACTURING =) f 
COMPANY, j f 
Appellant, ) @ 
4 pag from 
vs. Wunicirali Court 


A S6T.A. 52 


aR. JUSTICE BARNES DELIVERED vf 6 OPINION OF THE COURT. 


This suit was brought by apreliant, the plaintiff, 
to racover the unraid balance of the purchese crice of ilk and 
other cans furnished and jelivered to arpelies, the defendant. 
The amount of said balance, $2496.95, was unquestioned. Defend- 
ant sought to ryooup damages for ea alleged breach of contract, 
Tha jury gave « verGict for ~isintiff for $500, thareby finding 
for defendant to the extent of the difference. The totei amount 
of defendant'y damages, however, a3 ciaimed and proven, 848 
$237.31 less than the jury sllowad it, Apvelles contends such 
allowance ig justified on the theory of exemplary damagsa, 
Neither in the clesdings nor proof ia thers basis for euch cone 
temtion. They preeent acthing in the saature of malice or Waaton 
or wiiful siseonduet. The only question presented ia whether in 
quality and seight, the eans wars euch as appellant contracted 
te furnish. On the record, therefora, plaintiff mae antitied toa 


larger judgement and for that reason, if for no other, the cuss 


must be remanded for a new trial, 

But, «2 ara of the opinion that the preponderance 
of the evidence wae against defendant's claim of a breseh of ware 
ranty. Such clsis rests mainly upon the conteation that it bougat 


the milk cans relying on representations ae to ths waight cone 
tained in appellant'e ostealosue of 1c. fhe yreecard cleariy 


ehowe that the purchees was wade after the receirt ond ¢zemination 
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of @ later catalogue, called plaintiff's new cataiogus, which cone 
taine no such repressntations, Defendant's order wee given in ite 
astter of July $1, 1811, which refere to claintiff's new catae 

logue, exying “Your new one ie quite an imrrovement over the cid 
one,* and caile for twelve cepiee thereof, It purperte to te in 
reepones to pleintiff's istter ef Juiy €th, which informed dae 

fendant toast «liueions in one of its crior istisre were evicente 
iy based on an oid catalogue, and that plaintiff wee sending a 
copy of ite nes and lIatiest cons, and made the offer thus availed of 
in defendent's seid answer to send a6 many more as defendant might 
havs uss for. Under such circumstenoss, defendant cannot be 
heard to say that ite order wae given on the strength of repreeen= 
tations in the cid catalogue. The order also wae for the etyle of 
cans ee aseignated in the new catalogue. 

But, if there wee any warrenty oe to ths weight or 

quality of the cane, it wae not such as woula survive acceptance 
of the goods. A curliosd of the cane was received by the aufendants 
August 14th foliowing the ordzr. ODsfendant noted on the invoice, 
amounting to $1607.27, the worda "Quality 0..Ky" Lutexy on, August 
iéth and October 7th, two emell ehipmente cf goods of the eane 
kind, invoicing lese than #50 each, were made. Defendant proceed- 
6d to sell the goods, and disposed of a portion of then. On NOve 
ember 10th, defendant wrote plaintiff, "Shall reach your account 
tomorrow, and make settlement ss agreed." Woverber 14th, defemient 
eent $800 "to apply on account," snd ceeured plaintify that the 
balance would te taken care of after the 16th. After receipt of 
the goods several requsete for remittances were reesived by dsfend- 
ant without comolaint ee to the charecter er quality of the goode 
Gélivered. Ina latter of November 20th, defendant eought a sedifi- 
cation ef the contract, claiming inability to compate with rival 


eoncerns. In reply thereto, November 22nd, pieintiff insisted 
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thet the terme of the contract be complied with end the balance 
due therson be paid as promised, It was not until after such ecére 
respondence thet defendant even criticieed the weight end quality 
of the cone. In ite letter of November @Sth, it complained that 
they were lighter and not se ell tinned se cens of treir comreti-~ 
tere; but there wze no Sllusion even then ge in prior cerresrondsnes 
to @ werrenty or breach thereof. 

The matters complained of were Light weight and poor 
tinrning. Neither oould be regarded se a latent defect. Both 
Were readily a perent or ascerteinable on inepection if they existe 
ed, Compiaint should beve been wads within a resaonable time 
after receipt of the goode, (Benjamin on Bales, Buc. 703, (7th Amer, 
Ea.) ). From the record the conclusion ie irresiatitie that there 
WSS @n scesctance of goode delivered under an axscutory contract 
after an oppertunity to tnavect then, Under euch elroumetancea, 
there being no proof of fraud or of an exprese warranty by the 
vendor, damages beciuse of the inferior quality of the goods cane 
net bs recoured. (Titley et 21. v. Emterpries Stone Co., 1#7 T1i. 
457; Amsrican Thestre Co. v. Siegel, Cooper & Co., B21 id. 145; 
Norton v. Dreyfuss, 106 N. Y, 90; Studer v. Bleistein, 115 id. 317.) 
If the goods were not of the character and quality called for by 
the contract, thers was a waiver of the alleged dvfecte by dé- 
fendant's accéptunce thereof. (Defenoaugh v. Waaver, 87 Ill. 132.) 

The judgment will be reversed and the causes remanded, 


REVERSED AND REMANDED. 
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WR, JUSTICH BARNES DELIVERED PHE OPINION OF THE COURT, 


Aprsilants filed their till to forecloss a truet 
Geed securing certain notse executed by Theodora C, Mueller ani 
Anne, his wife, owners of the conveyed premiaea, om which they 
eontracited for the erection ef certain improvezenta. Snrencer 
wee the holder of the notes, Lang wee the trustee and RLisG agcu- 
pled the relation of contrsctor for the improvements. Anderson 
Brothere ers the eubcontractore and wars made defendants in ths 
bill. Im their ensver, in the nature of an intervening petition, 
they eet up a claim tea a mechanic's lien, which was filed arch 
86, 1912, Awended petitione sure eubsequantiy filed, issue being 
taken on the one filed June 28, 1918, The iatter psstition alisged 
that the last sork vy the subcontractore wae done March 25, i9le, 
and the notice of their claim of lism ageinet esid prosiaess wee 
served March 25, 1912, The service ses made on Theodore ©, Muelisr 
enly. It sieo appears and is go found in the decree that Spencer 
wae holding the notes for the Genefit of eaid Lang. A Mechanic's 
lien was deersed againet ‘the premiese and it is from that part of 
the decree that this @preal is taken. 

It is contended, first, that the proceeding ta anfores 


the lien was presaturely trought. This contention ie oseed on 
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Sec, 28 of the Mechanic's Lien Aet of 1803, which provides that 

if a evbeontractor hss not been peid within ten deya aftar gore 
Vices of the notice required by the act, he amy either file & 
petition to enforce bie ilen, or sue the owner and contractor 
jointiy fer the aeount due him, Under Ese. 24 of the act, the 
ewner ie antitied to ten daye' netice of said claiw, The con- 
tention ie that the procacding to enfores the lien wae commenced 
even befers service of said notice. If spceilants cen raises thie 
queetion, yet, more than ten daye elapeed after service of notics 
before the amanded petition of June 28, 1919, wae filed. It sae 
in the cower of the court to permit Andersen Erathers to intervene 
at any time during the sendency of the criginal procesding, This 
queetion would not srise hud they firet sought euch right on June 
26th. It wee by lease of the court thet they amended and filed 

& new petition om that date. Their proessding for enfercement of 
the lien, therefore, wag, for sll creetical purposes, commenced at 
that tise and acoelliants so regarded it, for they procvsded to take 
issue on seid amended petition, It ie merely a technical question, 
for no eubstantial right of uppsllenie ie affeeted sor have tbey 
any such interest in the property se entities thea to reiee the 
queetion, The sotice was for the oenefit of the ownera of the 
property, and they are not complaiping and have sesignss no croée~ 


errors, 
It de aiso claimed that beemise there was perecnal 


service of said no:ics en Theodora C, Mu@iier oniy, ths decrees ere 
ronsously provides for s eale of his eife's interest eleo, But of 
thie se ao not think apreliants ean compisin. Under anid set, the 
lien would attach to the lands ond iewprevements jointly owned by 
husband and wife even theugh the contract wae made with oniy one 

of them, (See, 3, Act of 1903.) Here it wae wade with both, Ho- 
ties having been eerved on Theodore C, Muslisr, 14% is mot qugation= 


ad but thet the dscree wee good ag to hie interset. Tt woulda ree 
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Guire the aeme amount to redeom from 4 sale thereof ag it would 


from « aaie of the interest of beth ceners. No ersater burden 


is cast on aprellants and no right of theirs being jeorardized, 
they 3ve no ground for compiaint. 
fe think all the requirements to eatabliah the lien 


were proven, and thet the dacresehould be affirmed. 


AFPIRNED, 
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UR, JUSTICE BARNES DELIVERED THE OPINION OF TRE COURT. 


This So's eppes? from @ judggrent in favor of the 

“J plaintiff (appelies),#ho eued defendants (appeliants) for the 
purchess price of eertein books eoid and delivered te the jatiter, 
among which wae so eat of the works of Charles Dickens, Dsfendante 
Claimed that plaintiff warranted euch set to be a complete eet of 
firat aditions of bie published works. The claim was dieslliowed, 

The contract of exile wae in writing. It sae embodied 

in four separates documents,~ a letter to defendants from riaine 
tiff's agent, George ¥. chandier, written frome London, July 6, 1908, 
describing the eet in queetion, and etating the terse on which it 
could bs had; an enclosure therewith from one of cliaiptiff't« cate 
Siogues; @ oablegram from defendants te Chandler, dated July 17, 
190G, saying, "Buy Dickens end letters," and their letter of July 


aird, confirming the cablegram, 
Yuch of the evidence besring on the alleged tresch 


‘ of warranty was received om the theory that the contract wae ambi- 


gusue. We do not think 11 eae, 


Prior to Chendler's visit to Londen to buy books 
for pisintiff, bs had e conversation with defendants about rere 


beoke and first editions in which they at tieee dewlt, and agreed 


—_— 


to report as to sete he thought they osvld ues. There te & dise 


agreement se to the subetunce °f the converwsstion, but ehatever 
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it wae, it wae not edumiseible to explain a complete end urmamoifpuous 
written contract, the intent and esaning of which ie to be gathered 
from the @ntire contract, and in #hich, of coures, 911 previeus cone 
Vervatione resisting to ite subject-matter sere merged, Ho authorie+ 
ties need ba cited on such a fundamental propeeiticn, 

Hor wae expert @evidcnee we to the meaning of the 
worde "complets set * necessary to an undereianding of the contract. 
It contained no ambiguity, nor a Warranty thai the eet sold was & 
*complete set of Fire: Editionse,* 

3 Tha letter of July 6th, eo far a9 vsrtinent, resde: 

"7 sm plesesd to report that I heave found « eat of 

Fire: Editioss of Dickens, 67 voiumes in ths criginosl tince 

ings as published, Tae tities and datee correspond sith the 
wet we had seVaerei yeere afo,e Geacri tion of shich #e enclose 
berssith, Cat from one of cur extalogues. Ths aet is in fine 


condition, 
s ¢* @ * @ 


“Have esoured an oction on the eet for tao weeks, 
Bill you therefore plesasa cahie ma should you decide to have 
we buy and bind it for you - complete eets are exceedingly 
ecarce and diffiecwit to make up and I would etrengly recon 
mend you te let me secure this one for you. * * ** 

The pertinent sert cf the ‘cut’ referred to reads 

e@ foliose: 

"Dickene (Charlies) Worke, including hie Life, Core 
plete eet of Bire: Editions, sith #11 the ¢reat sumber of 
Clever illustrationa, * * * 67 Volumes * * * eumptupusly bound 
by Riviers in * * © isvaut moresces * * * ggarly 311 the 
Volumee with the original cioth or caper covers bound ia at 
the ends. London, 1836-88, $2,006, 00. 


The Set Compriese - - * 
(Here folicss & efecial deacription of each volume with detelile es te 


iliuetrations, bindlag, title, date of publication, ete.) 

The only pertinent cart of defendants! confirmatory 
letter reade, "IJ am eending this letter along as « confirmation 
of the cablegram, authorizing you te purekese for ue the fires 
edition of Dickens, sixty-seven volurec, to be bound ty Niviere in 
red ievant.* : 


Frou the foregoing, it ie verfeetly clesr that ail 


Chandler represented he hed fownd «ze a eet cf firet editions of 
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Dickens iui wixty-seven voluwes, Gorreeponding to the eet described 
in the ‘cuit ae to titise and dates. The only purposes of eénding 
the idet wae to inform defendants what wae comprised in the eet. 

To be sure the *riter of ths letter expreseed an 
Opinion that "complete esate are exceedingly acarce," tut he did 
mot represent that the eet in question wae « ‘comphete est,’ in 
whatever s¢nes he way have employed the term, or that thes elatye 
B6Ven Volusge 22 listed cunetituted » comolete est of firet edi- 
tione, hile the cut from the catalogus, containing the ilat, ree 
fers to “complete set of fire: editions," nevertisless Chondlar 
réferredto it fer no other ourpose than to ehow thé tities and datee 
of the volumes ¢s thers described, Defendants were not misled. 

By coneulting the ilet, they could saeily haves determines what sorke 
of the author were included in the set offered to them, The tever 
@ignificance may be attached to the sorde “complete weet " in other 
connections, here, if they heve any significance other than ¢ sere 
sapreseion of opinion, they can be desmed nothing more than sords 

of general duscri:tion, referring te snd controliad by the epecific 
enumersiicn ef the volumes in esid lifdet, (Hiekek ¥. Stevene et al,, 
16 Vt. lil; State, sx rel, Menafield v. Msyor of St, Peul, S¢@ Kinn. 
350, ) 

But 268 ueed s¢ think thsy conetituted « mere gxprese~ 
ien cf opinion. It arrears from the *tgatimony thst expert bockemsa 
Qiffered as to their real eipnificence, Dsfendante ware net novices 
in the bock trade or in dsaling with rere and expensive editions 
of authors! works, and if ths words had reference to the eat se 
Se@eecrited in the list «@ do not thinsk the ietter eam be regarced as 
asserting something of which they were ignorant er on which they 
relied, It ili not atand the test of & warranty. (Acsme v. 


Johnson, 15 Ill. 548; Kenner v. Herding, 85 id, S64, Roberte v. 
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Apclegate, 183 ia. 916.) 

It ie further clsimed by defendants that ine oone 
Veraztion, after Chendler returned, he fuarsnteed the est to be 
& couplets set of firet editione. Chandigr daniad wmakine any 
Guch stoterwents; but, if nog ee inadmiseible, for 3% ourechoser 
cannot avail himself of » parol warranty shere the contract of 
tele is in writing, (Telluride Co. v. Crane Co,, 208 112. 218; 
Robineon v. WeNeiil, 51 id, 225; Graham v. Elesnar, 28 Ili. Spr. 
288) end if there wae any euch werranty given in s aubsequent 
eonvereation, it would have raquired » new congideration to supe 
port it, aad nene wae proven, 

There wse nothing about the prorogition that waa ine 
complsts, uncertain or ambiguous. It nesded no execlanation to 
wake ite terma inteliigibie, It wae a propesition en one wide ta 
@2ii certain spacificaily snumersted and deacribed works cf the 
suthor Dickens and an acoartonce of it by the other, ane we find 
ko room therein for the contention by earpellante that there wae a 
warranty the* it wae s comrlete eet of firet edition-« of the 
author or that the goods delivered vere not in aceardance with ths 
gontract, 

The judgrent is affirmed. 

AFFIRMED, 
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PEOPLE FOR THE USE OF 
JACOE GLOE, ; 
Aposliant, 
: Appeal from 
Va. Circuit Court, 
Cook County. 


PETER B, OLSEN, County Clerk, 
et al., 


Apcelless. 


. 1861.57 


WR. JUSTICE BARNES DELIVERED THE OPINION OF TRE COURT. 


This appeal ie from an order suetaining a goaeral 
demurrer to a declaretion alleging a breach of the official bond 
given by Peter B. OQleen, as county clark of Cook Qounty, Many 


questions are discussed in the briefe which we do not daem it 


“peosesary to goneider. Assuming for the esks of argument, that 


@n action would lie on a county clerk's official bond for such 
breachge as plisintiff attempted to declare on, nevertheless, each 
count was ineufficient in that it did not state facte from shich 
the court could determine whethar thare wae any breach of offi- 
cial duty. 

Sixty-nins breaches cre sttemrted to bs eet out in 
the decleration in ss many counts. The firet vixtyethree are 
based upon the claim thet the county clerk charged and collected 
exceesive feue for the lesuance of tax desda ani for recording 
the evidence upon which they sere lesusd, 

Section 382 of the Revenue Act providea: 

"County clerke shail rscord s@ evidence upon which 
dvede are isaued the application, 411 effidsvite snd notices 
filed with the application, the certificate of esle, and all 
other documente and papere filed in compliance with law, and 
be entitled to the eeme fee therefor that may be alioved by 
law for recording decds,* 

In no one of the counts ie there alleged what amount or fee the 
county clerk could legally heave required for recording such evi+ 


dence. In the abeance of such an allegation, it is impossible 


for a court to detersins whether or not the fees required and al- 
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leged to have been paid were axcesgiva, For that reson alone 
the demurrer to the firet oixty-thrses counts ese properly euse 
tained, 

The remaining six counts sre based on the claim 
that in each deed iseued on the affidevits rsaquired se a foundstion 
therefor the county clerk included but a aingle pareel of iend ine 
stead of eeverel, thue causing an increseed coat to the reiator for 
record of the tax deede in the reeorder's office,gnd alleged that 
the relator, se applicant for the tax deeds, was antiiled to have 
& certain number of lots included in gach dsed, but that the 
county clerk included in each only one lot cr tract of land, and 
"that his acte and doinge in that behalf sere uniawful anc oporea~ 
eive," huch allegations were sexe conclusions. There wae no 
a@liegation of fact from which the court could infer whether more 
than one lot should have been included in a tax dead or not. For 
Gught that appsare the iseusnce of the deeds was etrictiy in com 
plisnce with the eescond provieco cf Section 220 of the Revsenus Act, 
Which directs that the clerk shail include in » dead not to sxceed 
one lot, ete., aseeseed and eold in one deseription, except in 
cuges wheres such lot, ete., is owned by ons party or parson. 

Thers wae no allegation to ehow that in any apclication oy fe- 
lator the facts cresented brought the case sithin the exception 
referred to. 

The judgment #11] te sffirmed. 

AFFIANED. 
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VE. JUSTIC® CLARK DELIVERED TRE OPINION OF TEE COURT. 


% 


A revovery of judgment wag had in thie case by the 
aprellies (piaintiff) erainet tee appellant (defendant) uzon an 
Oral contract alisged to have been meade by the piaintiff with the 
dafendant wheragin, as alleged, asfenidant agreed to pay or cause 
to be paid te the plaintiff the purchase crice of ogriain iande 
bought by the plaintiff from a Mr. Mofoel if plaintiff became die 
eatiefied with hie contract. 

It apeesars that tha defendant had agreed with a Wr. 
Andrus that if the datter purechesed csrtsin lands from Mr, oe 
Dosi in Caiifornia snd afterwards becams disestisfied sith hie con 
tract, the formsr would "teke bis ont* of ine Geai, &@6 #3 URGeTH 
tend ihe regord, either by taking the property himeeif or osueing 
it to be taken Sy a corporation of ahieh he #40 a stockhcicar sna 
Shich was engesed in selling the ¥eDosl tract of iansd. 

The cave ef the plaintiff reste uron the taetimony 
ef Anérus, who stated thet MeCormick head made a eimilar agreement 
with hie (Amirus) with reepset to the creperty bought by Dr. 
Hawley, abo wae a friend of Aandrue, Yeformick denied ever having 
wads suck @ contract as to the Hawlsy rurchses, and stated that 
the reason for his making euch an engacement as to vthe property 


bought by Andrus sac that Andrue wae an oli friend of bie and 


head been in ili haalth, I! apresre that An¢rus @ecame disentie- 


fied sith hie purchase and thet WeCormick relieved him of Bie 
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eontract in accordance with the agreswent. Ye find in the record 
go evidencs upon the eeeaniial fsaters of the chee, other tian 
that of Andrue and McCormick shich, @e atated, wee in direct ope 
position. 

We think the judemeni should bs raveresd for ihe 
erronecus adwission of avidence with regard to the quality of the 
land. ‘hile in the escond amended staterent of alaim it wae state 
ed that defendant represented to cisintiff that the lend was euli- 
@ble for apple orcherde, this did net change the cause of action 
from one in contract to ons in tort. An agtion for tort say not 
Se Grought in the Municisal Court wheres the amount ciaimsd is wore 
than $1,000, se in thie case, The evidence #¢6 improseriy edmit- 
tea tecauss if MoCoraiok hed eede a contract with Hawiey oriscr to 
the purchaeée by Hawley of the iand, ae claiwed, it sae satirely 
dmmaterial for what reagon Hawley becaae diauscatiefied and required 
repayment by HeCoraick, The evidence taken, which was congidserabie 
in amount, as to the kind of scil, ste,, the silsged inability to 
taies apelee on the land, ase necessarily very hareful. It ia 
irue that evidsnee in rebuttal #se offered and the piaintiffts vite 
Nesese orces-examined. The plaintiff, towever, is not ia our opinior 
eupported in the propesition that this conetitutsd « waiver of are 
ror by tas defandant, The case ia entirely unlike these cited in 
which the first avidanoe on the eubjact wee offered by & party sho 
complained because eimilier evidence wae afterverda introduced by 
hia wdverasry. The evidence being eo nearly at jeast equatiy bai~ 
anced, the jury might easily have been isc aetrey by thie evidence 
upokm an lesue not preperiy befers it, 


z£ 


For the error pointed out the judsmant le rerereed 


Yaa 


and the cause renmended. 


REVERSED AND REMANDED, 
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L. FISH FURNITURE COMPANY, 
a Corporation, 
&prellant, 
Appeal from 
County Court, 
Cook County. 





Vé. 


H & 
CHARLES KR. KORRI#£, trading ae, 
RANDOLPH MARKET & GROCERY, / 


Appellee, / 1 8 . T.A. 64 


f 


‘ jf 
WR, JUSTICE CLARK DELIVERED THE OPINION OF THE COURT, 


Salt wae brought by the apreliant (plaintiff?) 
for $635, claimed to be the awount due from aprellee (defendant) 
for 4 quantity of trading etamps, A epecial notice of defsnee was 
attached to the ples of the sengrsl iveue and the affidavit of 
merite, in waich it is waid: “and further, defendant #1i1 give in 
evidence ana offar to prove thst he hes never refueed to pey pisine 
tiff eccording to thé terme of said contract and that he new does 
offer the eaid plaintiff the eum of one bundred and forty-five dole 
lare, being the eaount due to the crlaintiff from the defendant 
vader the terms cf said contraet,* sic, Notwithes anding thie ade 
migeion of the amount des, the gury found a verdict in fevor of 
the defendant, and judgment wae enterec in his favor for coats, 

The contention of the defendant that the judgment 
should be affirmed geeme to be based eciely upon the proposition 
that defendant offered « check to ths claintiff for the eum of 
$145, which was refused by it beesuse insufficient in amount. The 
Slieged tander waa not kept good by payment of the money into 
eourt or by an offer of it in eren covrt cr otherwise, The judg- 
meant muet therefore be ravereed and the causes remanded for 4 new 
iriai, 

We find it umnsoeseary to treat of othsr mattera 


discuseed in the vriefa, 
REVERSED AND FEWANDED. 
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March Term, 1913, No, 


310 + 19521 


IDA M. BEATH, e 

Apreliesa, cj 

Appeal from 
3 Cireuit Court, 

/ Gook County. 


ve, 


CITY OF CHICAGO, 
Apreliant. 


1861.A.65 


WR, JUSTICE CLARK DELIVERED THE OPINION OF THE COURT. 


“In this cage judgment was obiained by appeliss as 
pisintiff againet the City of Chicego, apreilant, ae defendant, 
for personal injuries alisged to have been evuetained by the 


®t plaintiff through the negligence ef ths City in maintaining a 


S* defective and dangerous sidewalk. 


_ 





“ The grounds urged for reversal of the judgment are, 
es that the verdict was againet the manifest weight of the evidences, 
. that the plaintiff was guilty of contributory negligence, thet the 
s) court erroneously refused to submit two epecial interrogatories 
§ to the jury; thet a proper instruction tendered by the defendant 

i wae refused, and that an improper inetruction tentered by the 
pieintiff wae given, 

The saecident harpaned on February 17, 1911, ostween 

16:30 A. M. and 10:40 A. M., on the north eide of Randolph street 
near Clark street in the city of Chicago. It is the contention 
of the claintiff that the evidence showe that on December 15, 

1810, the commissioner of public «works isausd 3 licanee to & cone 
tractor for the construction of « trapdoor in the sidewalk, which 
trapdoor was absut that time pleeed therein; that the sidewaik 
at that point wae of large stones, with openings cut in the same 
for coal holes; that in locating the ffame for the trapdoor it 


wae neceseary to cut into and take out a equere section of the 


stones sidewalk; that in order to close the part of the coal holes 
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which otherwise sculd be left oren concrete was ueed, that on ths 
day cf the accident there se a hole in the eddewalk which extended 
from the ris of the trapdoor frame eighteen inchee along the 

frames sast snd weet, with « derth at the iron ria of the trapdcor 
of 3) to 4) inches; that at the time of the accident the eidewalk 
#as crowded with peorie, which prevented the plsintiff from seving 
the hole; that plaintiff stepped into the hole, fell and received 
Very serious injuries, On the part of the City it ie cisimed that 
the eidewalk at the place in qusetion wae without defect ond that 
plaintiff's injury wae due to a mere accident. 

We heve carefully read the testimony in the record 
and are unable to eay that the weight of the avidence with res- 
pect to the City's negligence ie not with the pleintiff, Nor are 
we of the opinion that the -laintiff wae not wvhown by the svidsneée 
to have been in the exercise of ordinary care at the time of the 
accid«nt. 

It ig said that the court erred in refusing to submit 
to the jury the following interrogetories: 


"Piret. ‘ae the accident cocesloned proximately by &@ 
defective plan of conetruction of the place in question? 


*sseomi, Has the place of the alleged defect in the 

eane condition on the 17th day of Februgry, A. D. igii, at 

the time of the secident os it wee at the time of tha cone 

etruction?® 
Neither of theese questions releted to an ultimate fact, anc the refue 
wal to submit thaw te the jury wee not erroneous. Tha moet that 
ean be eaid of the interrogatorise submitted ie that they reiats 
to merely fects that powsibly wight tend,more or lees, to setablish 
the ultimate facts upon which the rights of the partise depend. 
Chicago &@ NH. ®. Ry. Co. v. Dunivavy, ley Til. 158, Chicago & Alton 
R. R, Co. v. Finters, 175 Tii. #03, Chicago City Ry. Co. Vv, Olis, 
i$2 Ili, 6124. 


Two inetructions tendered by the defendant are ale 
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ieged to have been erroneously rafused, The essential feature 
of gach of theese inetructiona wae covered by an instruetion which 
was given, and the wéfusel to give additional inetructione on the 
game subject was not error. Nor ars we persuaded that the two 
instructions compisined of which were given on Gehalf of the plein- 
tiff wears erroneous, 

It ia next claimad thet the damacee ars exceeelive, 
The amount of tha verdict wae $5,950, It Le not denied that the 
plaintiff was eeriouely injured; her hip was troken end the femur 
ffactured, There wae evidence tending to show that the injurise 
will be permanent and that claintiff #111 never ba sable to walk 
Without the aid of crutches. Indeed, in the brief of the de- 
fendant there ia no dierute as to the satura and extent of the 
injuries, We do not regard the verdiet excessive in amount, 

The judgment ia effirmed, 

APFIPNED. 
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ALEXASDER FELMAN, ) f 
Plaintiff in Error, BRROK TO 
vB. } MUNLCIPAL CouURT 
i 
BaNJACIN SCHIP, deing business i OF CHICAGO. 
as SCHIFF & UOas g ; 
Defendant in Error. ) 


é 

186) 6 
‘186 T.A. 

WR, PRESIDING JUSTICE FITOR 


DELIVERED TRE OPINION OF THR COURT. 


the plaintiff’ in error sued the defendant in error in 
the Yunicipal Court, to recover $290 which the plaintiff deposit- 
ed ir defendant's savings bank,’ and which the defendant paid out 
by mistake to a man who had found or stolen the defendart's pasa- 
beek, Upon a trial befpre the court without a jury, the defend- 
ant had judgment and the plaintiff brings the case here for re- 
view, It appears that the plaintiff cpened a savings account 
with the defendant in Cotober, 1910, and was ziven a pass-book, 
upon the outside of which the following was prirted in capital 
letters: “ake care of this book, If you should lose or mislay 
it notify us immediately.” Upon the inside of the front cover, 
under the heading: "Rules Relating to Savings Deposita," three 
rules were printed, ons of which is as follows; 


*"PATYENTS TO HOLDERS OF PASS-BOOKS. 

This bank shall not be liable for payments 
made to any person who shall produce the deposit 
book of the depositor, unless written notice shall 
havé, previous to such payment, been giver: to the 
bank for or in behalf of the depositor that said book 
has deen lost, mislaid, stolen or otherwise passed 
from the possession of the true owner thereof, Any de- 
positor who shall prove te the satisfactior of this 
bank that his pass-beok has heen lost, atolen or des- 
troyed, and shall furnish to the bank satisfactory in- 
demnity against any claim which may at any time be made 
against the bank on account thereof, will receive, at 
or after thirty deys from date of notice, the amount 
of this deposit or any part thereof, or a duplicate 
pass-book. The bank may make payments to the deposait- 
or without the production of such book.” 
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At the top of the firat page of the book the following sen- 
tence was printed: "All deposits are made subject to rules 
relating to savings." lnder this statement wers written the 
several amounta deposited and withdrawn, with the date starped 
opposite euch entry and the balances, written in words ard 
figures, The book shows that during the year following the open- 
ing of the acccunt, the plaintiff made deposits on twenty-eight 
different days and withdrew money on three occasions, fhe last 
deposit was made on Gsotober 16, 1211, after which the plaintiff's 
balance was *425, The plaintiff was am egg-candler, 85 years of 
ago, and kept hia bank book either in his pocket or in the drawer 
of a dreaser in his room in a boarding house. On October 15, 
1916, & man resembling the plaintiff presented the plaintiff's 
pass-bock «at defendant's bank, and asked for $2°0. He tave the 
name and address of the plaintiff, and signed the plaintirf's 
nase to o “with<dirawai card." As thease apparently corresponded 
te the name, address and signature upor the “signature card" 
kept by defendant, the money was paid to him, ‘he next day he 
came again and asked for the balance, Defendant requested him 
to"vait a mirte."” <A moment later, he disappeared, leaving the 
pass-book in defendant's possession. Later the same day, the 
plaintiff diacseversd that his pass-book was gone, and upon 
notifying defendant of that fact, waa told that $200 had been 
paid out as above stated, It wae ahown that the plaintiff had 
never given anyone authority to use his pass-book or draw money 
for hiw from the bank. The bank refused to pay him the $300, 
ard thio euit followed, 

A number of propositions of law and fact were submitted 
tc the trial court and marked “held” or "refused". from these 
propositions, it appears thet the court found, aa facts, thet 
the amount in question had been withdrawn from the plaintiff's 
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woh ww 
account, by a person other than the plaintiff, without his 
knowlsdgs, authority or congsnt; that the agignature of the 
plaintiff, as eigned by that peraon on the withdrawal card, 
is a forgery; that there is not ouch a marted dissimilarity 
between the forged signature and the senuine signatures of the 
plaintiff that a reasonably prudent person would have discever- 
ed the forgery by mere inspection and comparison of the aige 
natures; and that the defendant was not guilty of neslicence 
in paying out the money, under the ciroumatanses shown »y the 
evidence. ‘The court alse held, as propositions of law, that 
while the plaintiff was bound by the rules printed in his pasa- 
nook, yet it was the duty of the defendant to sxercise viz’ lance 
in payins money to any person presenting the plaintiff's book, 
and that the fact that plaintiff was negligent is immaterial, 
it is claimed that tho burden of proof was upon the de- 
fendant to show that the plaintiff knew and understood the 
rules printed upon bis pass-book, or thet his attention was 
called to them and that he assented thereto, The plaintire 
testified that he sould not read English, that he had never 
read the rules ard had never tried to read them, It appears, 
however, that the paas-book was in his possession for more than 
& year, that it had been frequently used by his during that time, 
in making dsrosit« and obtaining withdrawals; that he spoke 
arci understeed the English language, and that he wrete his name 
in English characters, om the signature cafd and withdrawal carde. 
Ha admitted that he knew that he had to present the book in 
ordar to make deposits or to withdraw any money, As above state 
ed, the trial eccurt who saw and heard the witnesses, refused to 
find,from this evidence, that the plaintiff in fact had no kneowl- 
aige of the rules printed in the pasa-book. If 1t be conceded 
that the rule of lew is aa claimed by plaintiff's counssl, we 


would not be authorized to reverse the finding of ths trial 
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win 
court, sitting as a jury,in thie respset, unless we were of 
the opinion, after an examination of the whole of the evidence, 
that the finding is manifestly contrary to the preponderanse 
of the evidence. We are nat of that opinion, and therefore it 
ia urmeceasary to decide whether the rule is, or is not, as 
Glaimed, 

As to the legal effeat of such rules, it ia said, in 
horse on Sanka and Sanking, Vol. 3, See. 620: "The regulations 
ef a savings bank for withdrawing deposits, if properly made 
known to the depesitor, are proof of the contract between him 
anc the bank, They are intended for the protection of the bank 
and depositor againat fraud and forgery, and it is genorslly 
held that such a regulation in the shape of a by-law enters 
into the contract of deposit, and binds the depositor. « « 4 
One of the commonest rules la that the bank book must be pro- 
duced in order to draw the deposit and that production of the 
beok shall be authority to the bank to pay the person producing 
it. This ie regarded as a reasonable and binding regulation, 
and if the bank pay to one having the book, there being no cir-= 
cumstances to axcite suapicion and base an imputation of negzli- 
genee on the part of the bank, the payment is geod, # =» # But 
the bank muet exercise reasonable care.” This statement of the 
law is supported, in whole or in part, by the following cases: 
Donlin v. Provident Institution for Savings, 127 Maes. 1°53 


Chase v. Juterbury Bank, 77 Conn. 296: uovrel ve Germania 





Savings Bank, 127 KR. YY. 486; Gosgrove v. Providant Institution 


for Savings, 44 . Je le 855; Gifford v. Rutland Savings Sank, 
63 Vt. 1083 turrill v. Dollar Savings Bank, 02 Pa. St. 154; 
Moline State Savings Dank v. Liggett, 106 Ill. App. 225. Plain- 
tiff's souncel does not agem to seriously dispute the doctrine 
thue stated, but upon the assumption that such is the law ap- 


plicable to the facts of this case, he insists that the circume 
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stances under which the $200 payment was made were auch ac to 
excite suspicion, and that therefore a payment under such cir- 
cumstances without making further inguiry was nagligense on the 
part of the defendant, ‘the circumstances relied upon are (1) 
that the forged signature is (it is olaimed) entirely different 
from the plaintiff's signature on the signature card, and (2) 
that the evidence is that the forzer first asked for two dollars 
and ween he found this request was going to be allowed, he asked 
for two hundred dollars. As to the lattsr ciroumatance, the 
evidence merely shows that when the imposter presented the pass- 
book, he was asked by the oashier how much he wanted, and he 
said "two"; that the cashier wrote the figure “2" in the pass- 
book, when the man said: “Ne, two hundred dollara:" that the 
cashier then wrote beneath the figure "2" the figures "199", 
asked him his name, address and other questions, then asked him 
to sign s withdrawal card, compared the signature with the sig- 
nature card, and finally paid him the money. The cashisr testi- 
fied that the man who presented the pass-book resembled the plain- 
tiff, was apparently ebout the aume ase and correctly answered 
the questions put to him. As to the other allsgzed suspicious 
circumstance, we have compared the signatures on the oards (which 
have been certified as part of the record) and we cannot say, from 
our examination, that there ig ary auch marked diasimilarity in 
the signatures an to excite suspicion. No two of the signatures 
are exactly slike in all respects, yet four of them are admitted 
to be genuine. Aftor due consideration of this evidence, in the 
light of the plaintiff's contentions, we cannot say that the find- 
ing of the trial court upon thess questions of fact, is marnifesat- 
ly contrary to the weisht of the evidences. 

Pinding no reversible errer in the resord, the juc gment 


of the Municipal Court will °e affirmed, 
APPIRVED,. 
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BOSTON INSURANCE COMPANY, , 

& corporation, 
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ah PRESIDING JUSTICE FITCH 





DELIVERED THE OPINION OF PHE COURT. 
‘ f 
In this Case, the plaintirf brought suit against the 


defendant upon a f1re\ tnouteance policy for $1,905. Plaintiff 

was & manufacturer of ladiest suite andi cloaks, and occupisd the 
seventh floor of a fire preof building on Market street, Uhicago,. 

ie carried insurance amounting to $17,000 upen his stock of mer- 
chendise, represented by seventeen policies of $1,900 each, is- 

sued by different insurence companies, His statement of claim 
alleges that the property insured was deatroyed by fire on Decem- 
ber 4, 1919, whereby he sustained a loss of 324,995.08; that 

after the fire he made proofs of losa; that thereafter an appraise- 
ment of the amount of his loss was made by three appraisers sppoint- 
6d in accordance with the provisions of the insurance policy; 

thet such appraisers fixed the sound value of the plaintiff's 
preperty at the sum of $11,550, and the loss and damage therson 


at the same amount, but that defendant refused to pay the same, 


_Upon a trial before a jury, a verdict wae rendered for the plain- 


tiff for %710,55, being one-seventeenth of $11,550, with interest; 
and from a judgment entered upon that verdict defendant brought 
his writ of error. 
It appears from the appreisers' report that they stated 


the value of the property in two separate items. In the first 
item, the appraised value of “ladies! suits, skirts and jackets” 


was given, and in the second item the value of "furs ard skins". 
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it is contended by defendant's counsel thet the insurance policy 
does ot sover furs and skins, for two reasons: first, that 
they are not described in the polioy, and second, that plaintiff 
was not the sole owner of the same, 

The property insured ls described as follows in the policy: 
"91,000 om stock of merchandise consisting chiefly of ladies' 
suite, skirts ard jackete, manufactured ard in process of manu- 
facture, and all materials and aupplies used in the manufacture 
of the saxo, their oxen or held by them in trust, or on commission, 
or sold but not removed from the premises, and on all labels, 
eampls cases, packages and oases, all «hile contained in, on and 
attached to the baserent fireproof building, and on and under 
sidewalks belonging thereto, situate Nos, 181 Market St., Shicage, 
Illinois.” arong the general printed conditions sontained in the 
policy is the following: "This entire pelisy, unless otherwise 
provided by azreenent endorsed hereon or added thereto, shali 
be vela + «= a if the interest of the inaured be other than uncon- 
aitional and sole ownership." 

It appears from the evidence that after the inaurance 
policy wae written, and about nine months prior to the firs, the 
pisintiff® entered into a written contract with a dealar in furs 
and skins, under which goods of that character were to be chipped 
to the plaintiff and held by him “on memorendum’, to be scold in 
the name of the dealer at a price fixed by him, and that the 
profits on auch salea should be divide! between them in certain 
proportions, The contract also required the plaintiff to keep 
ail euch property fully insured. 

Ye think the trial court correstly instructed the jury 
that “The word ‘merchardiss', az used in the form of this policy, 
means all merchandise carried in stock by Nathan Sloan & Company, 
or Nathan Sloan, doing business as Nathan Sloan « Company, either 
owned or held in trust or on commission; and the insurances is not 
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limited to ladies! suits, skirts ani jackets." The worde "stock 
of merchandise” as used in the policy are brosd enough to cover 
such furs ard skins as were carried in etock by the plaintiff. 
The qualifying worda, “consisting chiefly of ladies' suits, 
skirts and jackets", were evidently intersted to characterize 
the general nature of the merchandise handled by the plaintirf, 
and not as a definite specification of particular articles or 
mMateriais, to the exclusion of ail cthers. The words “held by 
them in trust" were construed in Home Ima. Co. v. favorite, 45 
411. 285, se covering property thet is not owned by the insured, 
but entrusted to him by others and which is in his possession 
at the time of the fire at the place desoribed in the policy. 
By the azreenment between the plaintiff ani the dealer above men- 
tioned, the plaintiff did not become the owner of the furs and 
sking shipped to him by the dealer. He was merely given the 
right to the possession of the same, as the fuctor or selling- 
agent of the dealer. The fact that the plaintiff's compensation 
for making sales was fixed at a certain proportion of the profits 
instend of a atated commission, did not make him a partner of 
the dealer, except, perhapa, as to the profits. It was the prop- 
erty that was insured, not the profits. it follows that the gen- 
eral clause in the policy @8 to unconditional snd sole ownership 
muat be conatrued as being qualified by the special provision 
covering property held by the plaintiff "in trust or on sommission,* 
It 4@ further contended that the evidence shows thet the 
plaintiff wilfully and falsely stated the amount of his alleged 
lesa; that he made false atatements under oath when examined 
in relation to the same: ani that he was guilty of such wilful 
fraud in theses and other respects sas to precludes a recovery. 
These are questione of fact which ware submitted to the jury and 
their decision was adverse to defendant's contention. ‘the defend- 


ant's motion for a new trial was overruled, however, ari error is 
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nthe 
assigned upon that maling. This brings up the question whe- 
ther the court erred in so ruling, “If a veritict is manifeatiy 
against the weight of the evidence, it is the duty of the 
trial jude to set it aside and grant a now trial, and a fail- 
ure to do so ia error, for which a judgment must be reversed," 
(Donelsor v. B. St. Louis Ry. Cog, SUS 121. $25.) 

The fire in the plaintiff's premises occurred a Little 
after midnight. As nearly as we can ascertain from the evidence, 
the fire had burmed possibly half an hour before sn alarm was 
given, and was put out within five minutes after the firemen are 
rived. “he evidence 1s practically undispute? thst aside from 
effects caused by omoks, water end heat, the damare from the 
firs was gonfined to a apate approximately 15 by 30 feet in 
area, nour the center of ths promises occupiod by the plalntify, 
The plaintiff testified that moet of hia stesk was located 
"shout the center” of the premises. the total area of the 
floor oocupied by him was £0 by 99 fest, of which the front 
third was used ae an office and salasrcom, and the remaining 
tuc-thirds ware used for factory purposes. The office wac separ~ 
ated from the fectory by a wooden partition about six feet hich, 
the building fronts wast and the fire started near the northwest 
corner of the factory part of the premises. In the factory were 
& number of sewing machines ard autting tables, ari there were 
other tables and shelving user which goods ware plied. The fire 
consumed a email portion of the factory floor (abeut & by 4 feet 
in all), scorched the side walls ard selling and one or two of 
the tables; but no part of the wooden partition was burned 
through, and not one of the tablea was destroyed. The proofs 
of lcsa, aa presented to the Insuranes company, began with the 


following ites: “January 1, 1°15, Imventery aa per books, 
$15,904.78." To thie item was added &52,689,.85, a8 the total 


amount of "purchases as per bills and books", and "labor on 
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garments", from January 1, 1910, to the date of the fire, 
Prom the sum of these two items was subtracted thse eross 
amount of sales during the sane period, less ascertained 
profits and merchandise in possession of traveling men, leay- 
ing a belance celled "Value of stock at time of fire, $25,721.21)" 
Te this statement of value was appended a “list of coode remin- 
ing in eight" after the firs, the orisinsl] value of shich is 
scheduled at $4540.35, hen this claim was presented, the de- 
fendent'’s adjusters asked to see the plaintiffts books. The 
plaintiff submitted all hia books fer the yeara 1992 to 1998 
inclusive, but submitted mone for the year 1009, except the 
stubs of his check books. ‘The aijuaters asked to ses his se- 
ccunt bocks for 1908, but ths plaintiff? claimed they had been 
iost or destroyed. im the siddls of one of the beoks submitted, 
the adjusters found a statement covering ten pages, headed: 
"inventory from Order Sock, July 10th, 1909", which apparently 
showed that on that date the plaintiff's total assets were 
o7SS5.28, ari that he owed $6065.99, leaving a net balance of 
7i949.38. <A copy of the main items of that inventory was mide 
by the company's adjusters. fen daye later, the adjusters arain 
asked te see the beok containins that inventory. The book was 
produced, but in the meantime, the pages containing the inven- 
tery of July 19, 1909 had been cut out of it. The piaintiff wes 
ther examined under oath, in pursuante of the provisions of the 
pclicy. He denied all tnesledge of the inventory of July 15, 
1205, and denied all knowledge of the mhtileation of the beek. 
hen the copy made by the adjusters was produced upon the trial, 
however, he claimed the entries cut out cf the book were not in- 


tended as an inventory, but were merely some memoranda made by 


him forsdifferent purpose, 4 Computation was made by one of 


the Gompany's adjusters, based upon these memoranda (treated as 


am inventory) ard the stubs in the plaintiff's cheak books, cover- 
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ing the period from July 10, 100¢ to January 1, 1819. Yhis 
computation tends to show that 1° the missing memoranduz was 

in fact an inventory (as 1t sppears a 4 purports on its fase 

to be) arti was correct at the time it was made, the value 

of the plaintiffts steck on hand on January 1, 1919 sould not 
have been over half the amount atated by the plaintiff in his 
preofs of loss. if the miszing inventory be assumed to ba sore 
rect, ani the computation of defendant's witness be accepted 

(&8 accurate, ther the amount fixed by the appraisers as the 
value of the plaintiff's stock on hand at the time of the fire, 
would seer to be approximately correct. On the other hand, if 
the preofs of loss, as submitted by the plaintiff, be accerted 
as trus, then if folloee, necessarily, that over $5°,9°° worth 
of ledies' suits, cloake, furs and skins must have been so sone 
pletely ani utterly destroyed in a fire of leme than an hour's 
duration as to leave no trace shatever *except sand and ashes’, 
though the tables on which they were piled and o wooden parti- 
tion, less than twenty fest away, were only ecorched. This 
senclusion fa sc palpably absurd that even the plaintiff hir- 
self did net vouch for ita truth upon the witness etand. shen 
he was eeked the direct question: "that beesme of the differ~ 
ance batween $4540.55, being the sound valus of the goods remain- 
ing in sisht after the fire, and $25,721.81, which you ssy wae 
the sound value of all the stuff befors the fire’, the plaintiff 
merely replied: "I presume it was destroyed by fire.” It is 
not contended, nor could it be successfully claimed, urdier the 
facts of this cage, that the mero fast thst the appraisers reporte 
ed the amount of the alleged losa of the plaintiff to be ©11,550 
prevented the defersiant from preying that the plaintiff did net 
have on hend at the time of the fire and in his possession at 
the premises deseribed in the insurance policy, the gooda he 
Ginims were so completely and utterly destroyed. The agreement 
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we 
uncer which the appraisera were appointed doea rot give to 
their report any such conolusive forse or offect. It aeama 
probable, however, that the jury may have acted upon some such 
erroneous assumption, After a careful examination of all the 
evidence in the record, we are unsbie to escape the sonclusion 
that the verdict is manifestly contrary to the weight of the 
evidences, #9 are of the opinion that the trial court erred in 
overrulin;: the defendant's motion for a new trial, and for that 
reason the judgment of the Hunicinpsal Gourt will be reversed and 


the cause remanded. 


REVERSED AND RAMANDED. 
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BATEAN SLOAN, doing business as | 8 6. = es $3 Pe 


THAN SLOAN & CORP ANTL Yor use of 
FIRS? NATIUSAL SANK OF QHIGASO, 
Defendant in Error, 
BURICIPAL COURT 
OF GRICASO. 


QUEEN INSURANCE OOMPANY GF AHBRICA, i 
a corporation, ; 


a 
. / j 
) 
Plaintiff in EFFOr. 
i 


. OR T 
ih PRESIDING susTEOR FITCH - Oo A. 8 ad 


DELIVERS Dp THE OPINION /oF THE COURT. 
% > 


thin case is ‘gontrolled by the decision in Sloan v. 
Seston Insurance Com ompary, cen. Hos 19,120. It was té&led by 
stipulation upon the sama record ‘as in that Gase, except that 
the loss sued for was olatited under another one of the seven- 
teen policies referred to ‘a the opinion in that case. This 
ease was submitted to the court for trial without a jury and 
was tried by the seme Judge who presided at the trial in the 
former case. “or the reasons stated in that opinion, the 
judgment of the Municipal court will be reversed and the cause 


remanded, 


REVERSED ARD REMANDED. 
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MATTIE J. BROW, ) re 

Appellant, ) APPEAL fron ty pA 4 

} g - ays (. A 
Vide oknout ' SOURT VN Sed 

EDWARD M. BROEK, j / COON coOUuN 

Appellee j oN, 

en, 186i + “sg 3 

HE @ PRS. LEE eit sapere ig } i Sy Pos 


AS sagt CHD TE DECLSION OF THE COURT. 
i 


This fo a potion by appellant to transfer this appeal 
to the Supreme court), upen the grourd that a freehold is ine 
volved. it anpeare fron “the transcript that appellant filed 
her bill in the circult court of Cook Scunty, praying for a 
diveres on tho groumis of cruelty anc adultery. It is also 
alleged in the 6111 that after hor marriage to appellee, sppel- 
lant bought. with her own money certain described roal estate; 
thet it was urdterstood and agread at that time that the con 
veyanoce should be made to appellant slone, but that, without 
her kmowledze ars coneent, appelles wrongfully, sscretly and 
surreptitiously, "and for the purpess of appropriating to hin- 
self aright and interest in said resi sstate te which he was 
not entitled", caused the agent of the vendor to insert in the 
deed of conveyance the name of appelles as grantee jointly 
with appellont, and a warrant, deed was oxecuted in that manner, 
arc recorded before appellant wae aware of that fasts that 
ahe had no knowledge that such was the fact until the deéd wa: 
returned to her from the recorder's office; tiat thereupon 
ahe demanded that appellee release and convey tc her his apparent 
{rterest in euch real estate, but that appellee refused to de so 
and hee ever since continued to hold the sam wrongfully and 
illegally. ‘To these sallegations was appended a prayer Tor a 
decree requiring appellee to release and convey all interest in 
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sala Penal estate te appellant, Appellee anewered the bill, 
denying the charges of eruclty ami adultery and the chars 
of fraud as to the roal estate, but admitting that the real 
estate was purchased with appellant's own money, Unon the 
hesrins before the chancellor, evidences was Introduced by appel- 
lant tundirg tc prove the avermenta of her bill of complaint. 
fhe Glreult court held the proof insufficiont, dismiased the 
bill for wart of equity, and the couplainant perfected an ap- 
peal to thie court, Nere, the appellart has assigned as errora 
the action of the Circuit Court in refusing appellant a deeree 
ef divores ard ales in refusing to require appellee to release 
ard convey to appellant all interest in the real estate describ- 
ed in the S111 of complaint, 

in Hovomb ve MoComb, £50 Idle S85, it wae hel? that 
thie court bee no Jurdadistion to hear and dotermine an appeal 
in a diveree caso, if it appears thet a freehold is directly ine 
volved. In that case a deores of divorce waa entered, which 
alec directed one of the parties to convey certain real estate 
to the other. it is ur god by appelice's sounsel that under sec- 
tion 17 of the Diverse act (Kev. Stat. I1l., Chap. 40), such o 
dosree can only be entered in a diverce proceeding when a divorces 
is granted; and it ie pointed out that in thia case, no diverse 
wae granted; henge, it is aaid, no freshoid is neceuserily ine 
volved. The juriladiction of the Circuit Court to hear and doter- 
mine the isaue raissd as to the title to the real ostate in quese 
tion, does not depend on the Diverse act. the pleadings in this 
enue present two distinct issues, one whether appeilant is on~ 
titled te a diveree, and the other, whether she ie entitled te 
a decree for a recorveyance of the resl estate. Uo demrrer 
wae Pilea by appellee. The issues were joined and the parties 
went te trial upon both issues, in one of such Lesues, 4 freo- 


hold was directly invelved, and the decree disposed of both, 
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For this reason, a frechold is neseesarily involved, 
it 1a also suggested that by praying and perfecting an 

appenl te this court ard agelyming errors which this court has 
jurisdiction to determine, appellant han waived or sahbandoned 
all questions relating to the freeheld, Guach is undoubtedly 
the rule which obtains after the ease bas been arguod and sub} 
mitted for decision to this court. Poe v. Ulrey, S84 Ill. St, 413 
fornett ve. Miliard, 2t0 Ill. G32; Town of ssott ve Artman, 237 


Stele 


Rye Cas 338 Til, $20, #293 





Ill. 40; Houren v. O,ie! 
Millers Fire Ing. Go. ve People, 179 Ill. 474; Case v. City of 
Mulliven, 222 ill, 5%, 88. in this case, however, appellant has 
made his motion before any briefs or abetracts have bean filed 

in this court. We are of the opinion that, under these sircum- 
atances, section 103 of the Practice Act makes it our duty to 

transfer the cauee to the Supreme Court; and it will be uo ore 


dered. 


TRARSPERRED TO SUPREME GOURT. 
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SAMUEL MARKS and JACOB H,. j 
NARES, doing business as i 
By. x AP KS SOUS oy 


pefendanta in -rror, 


MURICIPAL GOURT 
IKE VILLIANS ard RUGBY WILe 
LIAHS, doing business as J, 
WILLIAMS SONS, + 
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Plaintiffs im Error.: 


1861.4. 90 ° 


MRe JUSTICE ARIQLE Y DELIVERED SHER OPINION OF THE COURT. 


Plaintiffs a ea by this! writ sesk 46 reverse a 
judgment rendered agairiet them for $1454 in the vunicipal Court 
ef Uhicago in an action of the fourth class tried by the court 
without a jury. ‘The olain of the plaintiffs in the trial court 
was for danages for the alleged wrongful conversion by the de- 
fendente of 18 tona of serap iron of the value of 710.25 per ton. 

After the tranecript of the record was filed in this 
court the defendants in error entered their appearance and filed 
a written moticn to strike from the record the "allered bill of 
exceptions” and to affirm the judgment, which motion was denied. 
They have not, however, seenfit to file any brief or argument in 
angwer to the pointe here raised by counsel for plaintiffs in 
arrore 

om the trial in the Municipal dourt only three witnesses 
testified, - the plaintiff, Jacob i. Marks, and both defendants, 
and certain writings were admitted in evidence. it appears that 
the plaintiffs were dealers in serap material in the City of 
Chisage; that on July 6, 1911, they obtained permission from the 
Baltimore and Chie Chicago Terminal Company (hereinafter referred 
te as the Company) "to unlead a wagon load of steol girders” on 
the vacant property of the Commany at Center avenue and 15th 
atreet in said city, plaintifys informing the Company at the 
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time thet thoy intended in “about 10 days" to ship said 
girders over ite read; that said girders were there unloaded 
and at that time, according to the testimony of Jacob i, Marka, 
weighed 13 tons and were of the value of 4109.25 por ton: that 
sala girders wore not thereafter moved by plaintiffs at any 
tinge and were not thereafter even by Jacob H. Marke, except on 
ene oscasicn about a nonth after they had heen deposited on the 
property of the Jonpany; that on Uareh 19, 112, the Division 
ingineor of the JVompany wrote defendants, who were also dealers 
in serap material in Chicase, that there was a considerable 
quantity ov "serap" on the property of the Company at said loca- 
tion wiich the Company desired to. ve11 to the highest bidder, 
and requested that defendants make oa bid for the material; that 
defendants inspected the material, which they found consisted of 
steel girders, arc offered the Company the sum of $30 therefor: 
that on April g, 1012, the Company sold the girders to the de- 
ferdants receiving from them the sum of $50; that the defendants 
thereafter had said girders broken up into small pieces while 
on the property of the Company in order that the same "might more 
eagily be carried away"; that on May 4, lP1lu, the dofendants 
commenced to carry away said broken material from the premises 
and convey the same to the defendants’ premises; that two wagon 
louds were sc conveyed; that when the third wagon load was #o 
being conveyed Jacob H. Marka happened to see the contents of 
seid wacom and immediately notified defendants that said material 
belonged to plaintiffs; that this was the first intimation that 
deferdants received that plaintiffs cleined ownership of the 
material so purchased by the defendants from the Company, and 
that defendants retained posseasion of said material ard refused 


to pay plaintiffs any sum whatsoever therefcr. 
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It further appears from the testimony of both of the 
defendants that sald material contained in said three wagon 
ioads wax weighed upor: ite arrival at defendants! premises and 
that the total weight wan six tons, While the plaintiff, Jacob 
Hu, Marke, testified that the girders, when they were deposited 
on the property of the Company on July 4, 1911, weighed 15 tons 
and were of the value of $10.25 par ton, there was no evidence 
introduced by the plaintiffs contradioting aaid teatimony of 
the defendants thut the weight of the broken girders, so carried 
away on May 6, 151s, wee eix tons. 

The trial court in his finding assessed plaintiff's 
damages at 9144. It ie apparent that the court considered that 
deferdants had cenverted 14 tons of the material owned by plain- 
tiffs. We are of the opinion that the finding of the court as 
to amount is not supported by the evidence and that the jJudmmnent 
entered on the finding is excessive and can only be sustained 
to the amount of $461.59. If, therefore, plaintiffs within ten 
days shall file a rewittitur of 9102.50, the judgment will be 
affirmed for 661.50; otherwise it will be reversed and the 


eause remanded, 


ABPPIRMED ON REMITTITUR. 
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JGSUPH URGAR, re 
ERAGH. TO 


befendant in frror, 


Re Fs GYYDACKER, 


OF GHIOAGO, 
Plaintiff in error. 


1861.4. 91 


\ i 
Wk, JUSYICH GRIDLEY DELIVERED THE GPINION OF THE COURT, 


) 
) 
) ‘ 
vBe BUMICXIPAL COURT? 
) 
) 


by thia writ.of error iu. =, snydacker, defendant in 
the trial court, seeks to reverse & Judgment for 362 rendered 
in favor of Joasph Unger in the suniedipal Court of Chisago upon 
the verdict cf a jury. ‘ Z 

About June 19, 1911, pleintirr Was employed by defend- 
ant to makeé certain alterations on the latter's house at Kenil- 
worth, Illinois. AaAcsoriing to plaintiff's version ne was to be 
paid at the pate of 34 per day for every day that he worted on 
the Job. He says he was paid up to and including July Send, but 
that for the days he worked subsequent to that time, ari un to 
August 25th, ee was not paid, His claim was for laber performed 
for £9 1/6 days ot ® per day, amounting to $22, and also for the 
gum of 32,8] for certain mosquito netting purchased for defend- 
ant at the latter's request. <Acoording to the defendant, it 
was vorbally agreed between the purties that plaintiff was te 
perform the labor required for making said alterations, that for 
this lubor of plaintiff and an assivgtant the deferdant was to pay 
& Bum not exceeding 340 per week, that the defendant was also to 
pey Por all materials, that the maximum sum to be paid by defend- 
ant for all nesessary labor and materials was G750, and that plain- 
tiff was to receive any difference between said G750 and the total 
amount paid by defendant for said labor and ~aterials, The de- 
fendant flied « set-off claiming thet said alterations actuaily 


cout him the sum of #985,78 and that plaintiff was indebted to 


him in the eum of $212.78 Pleintiff denied that he ever made 
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any agresnent to semplete the alterationa for 6750 or any other 
fixed sum. 

‘he only point here meade in the briof of counsel for 
defendant is that the verdict is against the manifest #cight 
of the evidence. We have carefully examined the testimony of the 
weverai witnesses and the exhibite, Ye do not thin’ any useful 
purpese wili be served in discusaing the evidenas, which we find 
eonfiloting. %o deem it sufficiert te aay that, in our opinion, 
the verdict is not manifestiy aguinet the wei¢ht of the evidsnee. 


Accordingly, the Judgment of the Municipal Court will »e affirmed, 


APUEIRAED« 
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BHIL A. ORTTINGER, ) 
befendart in Error, ) BRROR TO 
Ve f MUNICIPAL COURT 
J. LEVITT, , OF CHICAGO. 
Plaintiff in krrer, ) 


1861.4.104 


MR. JUSTICE GRIDLEY DELIVERAD THE OPINION OF THE COURT « 


On July 15, 1212, a judgment by confession for 2155 
for commissions and $25 attorney's fees, or for the total sum 
of [100 and costs of auit, was entered in the ‘unicipal Court 
of Chicago against J, Levit, defendant, and in favor of fmil 
Ae Cettinger, plaintiff. The warrant of attornsy, signed by 
the defendant, appeared on the same sheet of paper immediately 
below an application for s real sstate loan, also signed by 
the defeniant, The application was dated Jume 1, 19128, and 
was addressed to "Citizen's Realty & Investment Co., (Unincer- 
porated)" under which trade namo the plaintiff then did a real 
eatate and brokerage business in the City of Uhicago. iy said 
application the plaintiff was suthorized by defendant, inter alia, 
te negotiate and procure for defendant a loan of {4500 on cer- 
tain property of the defendant situated in Chicago, snd defend- 
ant agreed to pay all charges and expensea for the examination 
of the abstract of title, for recording all papers, for perfect- 
ing the title, or for any other purpose incident to the making 
of the loan; and defendant further agreed to pay plaintiff a 
commission of 3 per cent. on the amount of said loan, (viz: $155) 
“ghon the aaid loan is accepted.” 

Subsequent to the entry of the judgment, on October 5, 
1912, the defendant appeared and moved the sourt to vacate the- 
judgment, supporting the motion by an affidavit eigned by him- 


self. Yhe motion wae denied. 
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On October 24, 1912, the defendant made a secord 
motion to vacate said fjudgmert, supporting this wetion by the 
affidavits of himself and of one of his attorneys. ‘The affi- 
davit of said attorney was to the effeot that while plaintirr 
had procured a license from the City of Chicago as a real estate 
broker for the year expiring December 51, 1911, he had no such 
licenses on June 1, 1912, or at any time during the year 1918. 
Yhe defendant's affidavit was to the effect that he had ne knowl- 
edzs or any reason to believe that said judgment of July is, 1912, 
had been entered against him until he was soe informed on October 
ly, 191k, when he employed an attorney, otc.; that he had no 
knowledge of ever having signed any warrant of attorney to confess 
any judgment in favor of plaintiff and that if his signature was 
subscribed to such an instrument it was sc subscribed or the 
representation of plaintiff that said instrument was an applica- 
tion for a loan and nothing more; that while he read the applica- 
tion for suid loan before signing it, he is not well versed in 
the English language, particularly with legal dccumernts; that 
née signed said instrument on the representations of plaintiff 
that the sams was merely an application for a loan ani that he 
relied upon those representations; that said loan was never made 
nor was a tender of the lcan ever made te defendant by plaintiff; 
that at the time defendant simmed said application, en June l, 
1912, plaintiff, at deferdant's request, signed and delivered to 
defendant a writing as follows; "It is hereby understood that 
if by the 1$th of June, 1918, we decide not to accept your loan 
we will on request return to you or cancel your application re- 
eeived this day;" and that deferdant was not notified that any 
lean could be precured through plaintiff within 15 Gays of the 


making of said application, 
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On a motion to set aside a judgment by corfession, 
where the affidavits filed in support of the motion show, prime 
facie, «= good defense on the merits, it ia the duty of the court 
to permit an issue to be formed and the debtor to present his de- 
fernae, leaving the judgment to atand in the meantime as security. 
(Condon v. Sesse, 95 111. 159; Farwell v. Huston, 151 I11. 229+ 
Munford v. Tolman, 157 I11, 258; Nees v. Owebauld, 142 111. App. 
48°; Hood ve. Gehrs, 170 Ill. App. 830.) In the present caze we 
think that the affidavits Plled by the defendant in aupport of 
his motion showed, prima facie, sufficient cause for opening the 
judgement. <A real estate broker, doing businesa in the City of 
Chicage ani not having a licenze as auch breker, cannot resover 
commissions. (Kekert v. Collot, 44 Ill. App. 341; Whitfield v. 
Huling, 50 Ill. Appe 179; Braun ve City of Uhicago, 110 Ill. 184.) 
And where it appears by affidavit that the rote, upon which the 
judgment by confession was entered, was executed in the belief 
that some other document, not a judgment note, was actually being 
signed, leave to plead should be allowed upon due application. 
(Murphy v. Sohoch, 136 Ill. spp. 550, "S523; unk v. Hoasack, 115 
ill. App. 340; Anderson v. Field, 6 ill. Appe 207, 319.) 

It further appears from the document contained in the 
transcript, entitled "Stenographic Report" and duly certified by 
the trial judge, that on Nevember 28, 1912, defendant's motion te 
vacate said judgment came on te be heard upon said affidavits, 
then read to the court, and upon oral testisony. ‘Then follows in 
said atenographic report of the proceedings the testimony of a 
witness mamed Kelly, a clerk in the city clerk's office, onlled 
on behalf of defendant, az given on direct and cross-examination. 
Hic testimony was to the effest that the plaintiff’, Emil A. 
Oettinger, wae licensed as 4 real estate broker during the year 
191ll, that he was not so licensed at any time during the year 


1912, but that the "citizens' Realty © Investment Co," was sco 
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sachin 
licensed fcr said year, 1918. Then follows the testimony of 
the plaintiff, called as a witness on his own behalf, as given 
or direst and cross-examination. His testimony was to the ef- 
Pect that he did busingas in the year 1912 as a real estate 
broker under the trade rame of "Citizens' Realty « Investment 
GOs, (Unincorperated)"; that for the year 1912 he had a licerse 
to do business as a real estate brokur under sald trade name; 
that no one but himeelf did business or attempted to do business 
a9 a real estate treker during said year under said license; 
that his license for the year 1911 was in hia individual name; 
that he appiied and paid for a renewal of that licenas for the 
year 1912; that the City returned to him a license for said year 
but under said trade name inatead of under Sis individual name; 
that shortly after the receipt of said license he called at the 
office of the city clerk and requested that said licenses be issued 
in his individual name, as forrerly, but that he waza there in- 
formed by one of the deputy clerks that under the circumstances 
it was unnecessary to makes any change in the license and that 
"i let it go at that, because it is the sane thing anyway." It 
does not appesr that the defendant, at the time plaintiff was 
Called as a witness to testify or at any time during his examina- 
tion, objected to his counter-testimony on the grourd that the 
same was improper upon the hearing of a motion to vacate said 
judgnent, or that if said motion was granted the defendant desired 
a trial of the issues by a jury, or made any cbjections whatsoever 
to plaintiff tezetifying as a witness, 

It further appears from said atenographic report that 
at the conolusion of plaintiff's said testimony the further hear- 
ing was postponed until December 7, 1912, on which date the trial 
was resumed, both partics being present with their attorneys; 
thet a witness named Rehm testified on behalf of plaintirf and 
was cres@-examined; that plaintiff further testified on his own 
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safhan 
behalf and was oross-examined; that no objection whatsoever 
to their testifying was made by defendant; that the defendant 
and one of his attorneys teatified at corsiderable length on 
defendant's behalf and both were cross-examined; ard thet at 
the conclusion of the testimony and after arguments of counsel 
the court overruled defendant's motion to vacate said judgment. 
it is first contended by counsel for defendant that the 
trial court erred in permitting the introduction of the counter- 
evidence of the plaintiff, as to the msrits, on the hesring of a 
motion to vacate the judgment. On the hearing of such a motion, 
where the motion is supported by affidavits of the defendant, 
the rule is thet it ia improper for the court to consider, over 
objection, counter-affidavits controvertirz the defense to the 
judgmont on the meritea, (Gilchrist Go, v. Northern Grain Co., 
wO4 Til. 519; dendell v. Kimball, ©5 fi1, 582; Hood v. Gehrs, 
170 Ill. App. 230.) The reason for the rule ia that, if the 
affidavits show prima facie a meritorious defense to the jJudg- 
ment, the defendant is entitled to have the issus passed upon by 
& jury. (dilehrist Go. v. Nerthern Grain Co., supra; Hood v. 
Gehre, supra.) And where the motion is supported by evidence 
heard in open court instead of by affidavits, the rule alao is 
that it ia improper for the court, over objection, to hear scounter- 
evidence, (Sirtman Co. v. Yhompson, 156 T1ll. App. #21, 427; 
koCormick v. Loomis, 165 111. App. 214, 217.) Sut, in our opinion, 
where as here it appears that, on a motion mede in the Municipal 
Geurt in a fourth class case to vacate a judgment by confession, 
counter-avidence to the case made by the defendant is heard by 
the court, without any objection whatscever being made by the 
defendant to such action, andi the hearing is in fast treated by 
both parties as if a formal order had been entered by the court 


opening up the judgment, and « full hearing on the msrits is 
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actuaily had, the fact that the trial court failed to enter 
a formal order openins the judgment, and at the sonelusion of 
said hearing ordered that defendant's motion te vacate said 
judgment be denied, does not warrant this court in reversing 
said last mentioned order and remanding the caugs for a trial 
on tho merits. Such a trial hag already been had, participated 
in by the defendant without objection, and the merits of his 
case fully considered by the court and desided adversely to him. 

43 to the question whether or net, under all the evid- 
ence, the judgment entered against the defendant should stand, 
ne point is here mede by counsel for defendant that the warrant 
to any attorney of any court of record to confess the judgment 
was not actually sigmed by the deferdant, or that the attorney 
who confessed the Judrment did not have apparent authority so 
te de, or that the amount for which the judgment was entered, 
including the attorney's fees, was too large. The only points 
raised om the merits in the trial court, and here raised, are 
(a) that plaintiff was not a licensed real estate broker and 
therefore could not recover any sum from deferdant as commissions 
for negotiating the loan applied for, (b) that defendant's siz- 
mature to said warrant of attorney was obtained by the fraudulent 
representations of the plaintiff, upon which the defendant relied, 
and (c) that the said loan applied for waa never made ror waa a 
tender of the same made to the deferiant by plaintiff within 
the proper time. 

As to the firat of these contentions we think the evid- 
ance sufficiently sahows that at the time the application was 
gisgned, and deans the entire year of 1912, the plaintiff was a 
licensed real estate breksr. It is true the license for said 
year was issued in the name of the "citizens' Realty & Investment 
Go. (Unincorporated)", the trade name under which plaintiff did 


business, but it also appears that plaintiff himself paid for that 
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license, that no one but himself did business under it, and that 
he endeavored, shortly after it was received by him from the 
City, to have the same issued in his individualrame but that 
his request waa refused. 

And, in our opinion, the evidence was not sufficient 
to warrant the court in holding that the signature of the de- 
fondant to said warrant of attorney was obtained by the fraudu- 
lent representations of the plaintiff which were relied unon 
by the defendant, or that the deferdant, when he signed the 
applicaticn and the agreement to pay commissions, in which was 
contained said warrant of attorney, was not sufficiently verasd 
in the inglish language to understand the meaning of the papers» 
which he testified he read over before signing. 

AS to the next sontention, the evidence discloses that 
about the time the application for ssid loan was signed the 
plaintiff requested the Home sank « Trust Company to make said 


lean t¢ defendant; that said company after examination of the 


abstract and of the property agreed to make said loan and so 
notified plaintiff and was at all times after, to-wit: June lz, 
1018, ready and willing ard able to maze said loan to defendant; 
that about June 13th plaintiff advised defendant that the loan 
had been acoepted and requested defendant to call and sign the 
necessary papers; that deferdant called on plaintiff about June 
20th and refused to take the loan, and refused to sign the papers 
which had already been drafted, and that subsequently defendant 


acespted a loan on the same property from another party. 
Our ceonelusion is that under the facts of this case the 


trial court did not err in entering the order overruling defendi- 
ant's notion to vacate said judgment, ard the order will, accord- 


ingly, be affirmed. 
AFPIRMED. 
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AZANDA JONES, } j 
Appelleas, } APPEAL FROY F 
) ; 
we GIROUIT GOURT 
AUTOY JOTIES, ) COOK CouNTY. 
Appellant. ) £ 


Hite JUSTICON GRIDLRY DELIVERS THE OPINION OF THR GOURT. 
- 


On Ostober 5, 1811, Amands Jones complainant, filed 
her bill of sompisint in the direuit Jourt of Cook County: 
against her husband, Anton Jones, defertant, & resident of 
the eltiy of Chicago, allisging in subatanoe that on June 4, 

1595, she was lawfully married to thie deferdant ard continued 

to gohabit with him es his wife until January 28, 1905, when 

ehe left him without faujt on her part and refused longer to live 
with him; that she wae sommelled to laayve him because of his 
eruel and iniuman treatment of her, bia habitual drunkenness, 
and his adultery, and because of his having commmicated to 

her a venereal disense, from the effesta of which she has ever 
singe suffered; and that the child ef said marriage, Florence 
Jones, now about thirteen years of aze, is in her sare and cus- 
tedy. The bill prayed for separate maintenance, the suatody of 
esid chiid, alimony ard solicitor'’s fees. ‘The defendant filed 
ar answer, in which he admitted said marriase and cohabitation, 
but denied the other material allegations of the bill, and fur- 
ther deried that complainant was a proper person to have the 
oare ard sustedy of said child. The defendant alse filed a 
eross-bill in which he alleged, inter alia, that on said Jan- 
uary 24, 1005, the complainant wilfully deserted him without 

any jurgt cause and still persists in such desertion, and prayed 
for an absolute diverse ard the susto(ty of said child. The com= 
Plsinant anewered said cress-bill, and both bills were put at 


issue, and a full hearing on both bills was nad in open court 
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before ths scharoellor, without a jury, and om Uctebar 7» 191idz, 
the court entered a decres for separate maintenanes in favor 
of complainant, in which it was provided that she should have 
the care ard custody of gaid child, that the defendant should 
pay for her support and the support of said shild the sum of 
y10 per week, and alao the sum of $50 for solisitor'ts fees, and 
that the defendant be restrained from visiting complainant te 
home and from interfering with her affairs or with aaid shila, 
ard from aclling, assigning or incunbering Ris property, tc, 
The defersdant by this appeal sesks to reverse the decree, 

It is contended by counsel for defendant that the deores 
is sontrary to the evidense. Ve have carefully read all cf the 
evidence heard by the chancellor in open court, as contained in 
the certificate of evidence signed and ssaled by the fudge. while 
the testimony of the compiainant is flatiy contradicted by that 
of the defendant on material points, w@ think that her testimony, 
taken in eonnection with the other testimony introduced in her 
behalf, aufficiently sustain the allegations of her bill, and 
that the findings and decree of the chanceller are net manifestly 
against the weight of the evidence, The shancellor had the oppor- 
tunity of seeing the several witnesses, hearing them testify and 
ebserving their marner while upon the witness stand. And the 
finding of a chancellor in a suit for separate maintenance, where 
the witnesses have been examined orally in open court, will not 
be dieturbed on appeal umless the evidence clearly preponierates 
against it. (Porter ve Porter, 14c ill. 398, 4°90; Johnson v. 
Joimson, 125 ill. 516, 514; Sohriner ve Schriner, 1°95 Lil. App. 
Wl, 195.) 


and we do not think that under the facts of this case 
the court erred in allowing the sum of $40 for aclicitor'’s fees, 


as contended by counsel, “Neither do we think that ths court, in 
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admitting in evidence the affidavit of voctor Matthel over the 
Objestion of sounsel for defendant, sormitted such an error 

aa warrants a revereal of this case. 


The decree of the Olreulit Court is affirmed, 


APTIRMED. 
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FERDINAND OC, WIKMEYER, ) 
Defendant in “rror, ) HaROR 70 
) ¢ 
Vo« 


GUST BERG and JOSSPH HRASEG, 
Plaintiffe in “rror. 


MUNICIPAL COURT 
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klON OF THE GOUET, 


BRe JUSTICE GRIDLEY DELIVERED THe OP] 


tn January LS, 1015, Ferdinard Hiemeysor conmmonsed 
an action of the fourth olasea in the yeu Gourt of Chis ago 


against Guet serge and Jpaeph Brabes. F eoording te the oricinal 


statement of slaim the agtion was in/oontract and for the re~- 


covery of the sum of $150), which m it waa Glaimed had been paid 
by plaintiff to Brabeo and ‘dg] red by brabec to Serg, and which 
eum of right belenged to plaintiff, after both defendants had 
entered their joint appearance ard had filed an affidavit of 
merits signed by Grabec in behalf of both defendants, plaintiff 
obtainei icave to changes the form of action from contract to 
tort and filed a statement of claim in tort, and lt wan ordered 
that defendants original affidavit of merits stand aa an affi-~ 
davit of merita thereto, in this statenent of claim in tort 
Plaintiff averred, in substance, that on June 4, 1915, the de- 
fendants pretended to assign to the plaintiff a certain lease, 
ther exiating between the defendants ao leasor and lessee, of 

the premises kmown as No, 2785 Sheffield averue, Chicago; that 
the lesscr (Serz) represented that it would be necessary for 
plaintiff to deposit G156 as seourity for the payment of the 

last two months’ rent under said lease, which expired on April 
20, 1212, before he would acoept the plaintiff au such assignee, 
knowing at the time that the defertant, Grabec, had proviously 
assigned said lease to a certain Brewing Company: that by reason 


oY aaid fales ant frawmiulent representations plaintiff paid to 




















of ,g8ef ,mret doa 
ee BARGE ~ SAL 

thf Aiea wit owen) £ >> ute iidadeieditt 
et solaetaall ms — 
5% “) lah - +P Bo 
pote ot 


a ; - ache 
eT8UGO SHY MO MOTAIGL SWI GURAVIUNG YEMGIAA ADITEUL «8M, 





heoswmamon royemety Jf hretkbwet ~SLer Cwunet a 
cgwolde-2o sawoh Laqhotay ode mt abalo “end to : 
tentstre ade 0 peat a-ite oat 
01 ot 10? bia Jontémoo nt sow abide off Moto Yo sme 
bhoq weed bed fantelo wpn ot Hotaw Joare Yo mee 
dotite hem Yano 08 vedant yw howylies tan oodayt oF 
batt aSaebee'toh ddod wedStA .Tibéntala of begnoked Fi 
to tivabiYw ne bell? dent tie Gometceqne satot + 
TUlsdtelo atrmbersWh Ado Yo Meed AY ostcis vs 
Od shatsnoe mort colton to ome? ont egnado of evaet DS 
hewstri> wav 2¢ bes ,2109 mt whale 2 snieeedade 2 Helli 
22% co csi Bonde adttom to shvebitte Lettnbee Vas b 
dtod it wtnlo to snemesate efit ot .oteied? eftuet 6" 
oth ete uter 8 en’ 00 90kd voctindadie AY ,berrve Ylbel 
eesavl wtédt00 2 Titintolg ots of ngtnse od bebmederg Ohl 
0 (oeerel bre todvel ob otmabretod etd messed 
tutte ouwsitt® yermeve OLetite SETe Low on pment s 
tot Yiebwenen ed bivow ff Jon Sedroacteor (axed) Hebd. 
ate 0 snneieg Ort 10% Ystmunes on COs? stacgen oo SHE 
L2nqa mo bettyxe dole ,oeesk bias «whew jor “wadoR 
erencakeigiadprbamy adie <xtiiaymdwierinsh: 
eevolverd Led ,vedats etrenpectnt ane caits “Seite ite ‘ta i 
Monnet US tatd :ymenn>d yulwost aleared 8 of odei Obea | 
8 AE YASH Nee OY Pe ie 


«ie 
the defersiant, Urabeo, said sum ef 3150 ao security for said 
last two monthe' rent, and that said lease had not been and 
never was assigned to the plaintiff; that on October 24, 1912, 
pisintiff was dliapossessed of the premises; that at said time 
he was not indebted to said defendant cuet Herg, and that since 
his said dispessessicn the wife of the deferdant, Jrabec, has 
been in the peasession of said premises, 

From the Glerk's transeript of the record it appeara 
thet the case wes tried before the court without « jury, and 
that on Jarusry 20, 19143, the court found “the defendant guilty 
in manner and form as charged in plaintitf's statement of claim’, 
and assessed plaintiff's damages “at the sum of 3150 in tort", 
and thet on the same day the court adjudged that the plaintirr 
"have judgment @m the finding herein and that the plaintirr 
have ard recover of ani from the dsfendant the damages of the 
Plaintiff smounting to the eum of $150 in form aa sforesaid 
assessed, together with the soste by the plairtiff herein ex- 
pended, and that execution lasue therefor." It nowhere appears 
that at any time the cause was diamissed as to either one of the 
defendants. 

From the stenographic report of the proseedingse at the 
trial, signed by the trial judsce ani contained in the transeript, 
it appeara that plaintiff was the only witness in his behalf 
and that while he was on the stand four written inatrumenta 
were identified ty him and introduced in evidence; thet at the 
conclusion of plaintiff's ease coursel for defersiants moved 
the court to find the issues for the defendants, which motion 
wae denied; ard that thereupon asach of the defendants testified 
and were cross-examined at length. 

sfter careful consideration we have reached the con- 
@lusion that the judgment must be reversed and the cause remanded 


for ancther trial, and, therefore, we refrain from a discussion 


of the evidence, 
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The gist of the plaintiff's olaim, as disclosed by 
his second statement of claim, was that because of false and 
fraudulent representations plaintiff was induced to part with 
the sum of $150, for which he never recelved any consideration 
and which sum had not been repaid to him, by reason of which 
he was damaged. Even in an action of the fourth class in the 
Yunmicipeal Court a party is limited in his evidence to his clain 
as made, or as amended. In this sace no amendment to plaintiffs 
original claim in tort was at any time made, in falter Osbinet 
GO. Ve Ruasell, 250 ill. 416, 420, 1t is said: "The object 
of rules requiring statements of claim and of aseteoff is to 
inform the parties cf the nature of the respeotive claims, and 
while the formalities of pleading have been abolished by statute, 
it is still the law in the bumicipal Court, as in other courts, 
that a purty is limited, in hia evidence, to the claim he has 
made; that he cunnot make one claim in hia atatement and re- 
cover upor proof of another without amendment. The issue is 
made by the atatement of clain and the evidence must be limited 
by that atatement. The issue cannot be enlarged by oral claims 
or affidavits filed in the cave." Under the evidence in this 
case, in our opinion, no sufficient proof was made by plaintiff 
of false and fraudulent representations made to him by either of 
the defendzantsa gush se would warrant a finding and judpment 
against either defendant. 

And the judgment cannot stand for another reason. The 
action was in tert against two defendants. One miyht be found 
guilty and the other net guilty. ‘The court found "the defendant 
guilty in menner and form as charged in plaintiff's statement of 
claim.” and the court entered judgment against the “defendant” 
for the sum of 3150 and costs, it is uncertain which one of the 


two defendants wae found guilty and against which one the judg- 
ment was renmiered. Where there are two defendants, ard the vere 
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dict us recorded is against "the defendant", without naming him, 
gush verdict "le clearly insufficient to support a Judgment 
against both, and aa it fails to shew which of the defendants 
Was convicted and which acquitted, it is equally inauffictent 
to support & judgment against either." (Lambert v. gorden, 
10 ill. App. 848, 850; Woolf v. Deahl, 152 111. App. 357, 320.) 
No reason is perceived why the same rule should not be applied 
where, in an action in tort agsinst two defendants tried by the 
court without a jury, the finding of the court asa recorted ia 
againat “the defendant", without maming him, We think the 
present case ia to be distinguished Prom the cases of Bacon v. 
Sohepfiin, 185 Ill. 122, 152; West Chicago Street Re CO. Vv. 
liorne, 197 Ill. 280, and Knefel v. Daly, 91 Ills App. 321, 324. 





in Bacon v. Sohopflin, supra, it is said (p.1S2): “there are 

cases, where a verdict, returmed for the 'deferdant', instead 

ef the ‘defondarts’, has been held to be defective; but these 

€as08 proceed upon the ground that the defendants are severally, 

aa “ll as jointly, liabis, and, therefore, by the terms of the 

verdict, it would be uncertain which one was found to be guilty." 
The judgment cf the “unicipal Court ia reversed and 


the cause remanded, 


REVERSED AND REMANDED. 


- ~ we 
Lott gates tuodthe _"tamkaten ede" tantene oh Dobrocey as Son 
deomabul » Syegqun 0% JnetalYiwant yimeelo 22" sotbrew lithe 
atrwshoered od 0 dotty wotw 09 efted sf eo dam oduinatege — 
tomtotivant yLioupe ef 4 .beddtupoe tioldw Dae bosotvaon eat 
e2Strro8 wv fyednad) “sreridle tamtage snpeagbat ° 
(,OR8 «SGT oqHA oLil SOL gistaeG «¥ Bioge 1008 
pehiqgs o¢ ton Piuode eLirs esau odd urie bovhoone ot 
edd YO Dolw eécmkeeted ond sentage dios at nokios na nt ye 
at dehyooe't sa su00 end To yritalt ont «yal # sons 
prt echt 90 ake gotman suodetw 4! esa? 

ev pope! Yo sense ond oor? hedwlupalierh ed of oh saan semas 
WY 20 ail $90nde opectso syoN ORI «ARE .400 AOt, sabia 
POE fRT sgh «SEL £9 yy ded ov SeRemt dno .0OR 
etn oredr" {eGl+G) Mies ak of senque smh figedes 
hapten! ,!drmbreteb' ocd awh baewius gtolbwey « on 
keds gud pevtdoctah ed oF Died rgpd wml «! ! 
cellareres ote usrabroted oid tacit smote edd 
ai? To armed ei2 yt ,otwloredds ,dbne tell eeléniot ea Uy 
"edition 96 of Orme? nam eo Motte etedamecr ed 
Due beereves al S1uc0 Laqtstael of? Yo Jagpbdul 














eQUGHAMEA UVA GRUARY IK - 


a 
oO 
niet 
) 
) 
3 
J 


f 
210 < 18218. 


HOWARD Ne Bagg 
Plaintiff in irror, 


VBe MURAGIPAL COURT 


WVRS Ae STACY, ‘ 


befendant in #rror, 
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GRIDLEY DELIVERED THE OPLRION Go PES GoUR?, 


Of CHIGAGG, 





Om Auguet 19, 11a, lioward He Wag, Plaintiff, som 


mended an agtion of the fourth ¢lass in ths Municipal Court 


or Chicago against Nobert aA. stacy and Mra, Cobert A. Stacy, 


his wifs, defendants, to rscover the amount claimed to be due 


on tea promisacry notes, a copy of one cf which notes 4a as 
follows: 


* 5300. Shiesgo, June %, 194. 
On or before Oote ith, 1495, after date we 
promise to pay to the order of Joward =, Yasg 


three Murdred dcllar:s, at Chisato. Yalue receive 
ea with interest at 7 per cent. per annum, 


Oe Pe Stacy 
iebert As Stacy 
francés i. Stacy.” 


The other note was for the same amount, of the sane 
date, similarly signed, ard Was also payable to the order of 


plaintiff “on or before Dec. 15, 1994." om the back of each 


note apveared the following: “August £1, L028. Received on 


the within note twenty-five Dollars (%25)". The defende of 


Mreé, Stacy was that che was not a co-naker of sithner of the 
notes and during the trial the suit wan dismiasedt an to hor, 


Hebert A. Stacy did not deny the execution of the netes. is 
dofenss was, as dinclosed from his affidavit of merits, that 


the onuae of ection was barred by the statute of limitations’ 


(S60. 14, Chap, S35, Murd's Gtat. 111.) 


it wae contended by 
plaintiff? 


on the trial that the evidence showed that on August 
Zl, 1098, the sum of $50 wae paid on the two notes to plaintiff 


by 0. P. Stacy, a coemaker with the defendant liobert A. utacy, 
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that eaid paymert *waa eubsequently aoquiesesd in and ratified 
by said defendant", and thet, therefors, said payment stopped 
the rurming ef the statute ani started 1t rurming anew as cf 
@aid date a= tc aaid deferdant, thua giving the plainticf the 
right to somience and meintain ar action arainst said defendant 
for the overdue balance at any time before August 31, 118. The 
ona6 was tried before the court without a jury, and the seurt 
found the lasues against the plaintiff and entered judrment 
againet him for cesta, Plaintiff by thie writ of error see*s to 
reverse the Juignment, 

It appears from the testimony of Hobert A, Stacy, in 
Substance, that he has resided in the sity of Chicago since 
1889; thst his father, said ¢. ?, Stacy, died in July, 1903; 
that he did not authorize any one to make a payment on said notes 
and has ro knowledge of auch & payment having been made on eaid 
motes on Ausust Z2ly 1902, as claimed: that plaintiff never at 
any time asked him to pay either of said notes; ard that in the 
year 1996 he reesived a commmnication from a representative of 
plaintiff, which was the first intimation he had that anybody 
wanted him to pay esid notes, 

the plaintiff teetified in rebuttal, in subetanse, that 
on August 21, 1894, "fifty dollers wee paid me on the two notes" 
by said Cc, >, Stacy; that the endorsements on each note sued on 
were made by plaintiff in his own hurdwriting; thet subse sient- 
ly in the early apring of 1005 he (plaintiff) had 6 telk with 
Hobert A. Stacy on a train en route from Sattle Ores, “ichigan, 
te Chicage; that only Stacy and himself were present at thet 
conversation; that "i teld Stacy thet his fathor, 3, FP. Staey, 
had paid me §50 om the notes, ami he said he was glad to hear 
it, and he hoped he (the father) would pay 411 of it, and he 
thought thet he (the father) would pay all of it now, as he (the 
fathor) was better situsted than he had been"; that this was 








ei< ewe? we 

ons Abe = CE 

bottiior bre nt Sepaetupes yLémupoedva san” sneayag, bine, tout 

peqqede sromeoq higea ,o7O tends .sais dea sore nea 

Qo vn waco antnws $f bedante nee ohutate, ed 20 2 

ody Wiitntatg ons jalvdy suit? .soedeoreD blew of ve ¢ 

dmabenta? bias sexiags Olson a atthe Saw ewemD OF > ky 
ott sOL0E «LS Shims emotod ont? me Se eomatad extrrevo iy 

ft0e es bam .yut & suordiw JnueD ors etoTed Bela os, Pe 

tromutst, bewesre tne Yikiinig ody sontege souset one 


Oa ere wal, 


a? wleee ToTK To Siw olds ys Tidatalt ,edueo so? ree an 


ae aa.) a 


‘ etromgiest eee ar 


ep clits. uh. tinstat Qn tanned inh ee: ‘“ Me 

“ onite apo08so Io yste eta nt bebtowy sed wt Sasid «apa 
| MOORE CLL mE DOD yyORsE 62 0 Kian viedde® ett sects 
wefan bts mo srmeyeq oer 97 amy wns e: troritme Som bb 8AM 
hhaw mo eben need yrutvad Jemmmag 2 foun 9 oybetworst on 1 be 
do woven ‘Yilsninlg dacs paar oh ce 
ad? at Jerid des PS St ee We A a 
Yo ovisedceneren 2 ser colisetunwor o Devlepet od NGL ga 
Codyer tus hast ot motsambtnt suet eats naw sobeiw ¢? 
snodon biaw qaq of mitts 
Sad? .woradedie at pindtndos of het thoved Pidsntolq ode |! 
“eeton owt ef? mo ou Diag sou wtatlok geekt” .s0eL 4a 
mo Sewn eur rine no esiemsetabes ent sae yyoets 4o 2D hl < 
<snempentin duid igatdivebead owe oft mt eisatase yo eben sae 
Mdtw 1ind = bast (YLowtwka) ot BOLL Yo grtwe yew ons eR 
ettagitioly .leert) ofigat not esvot ae aletd com YOuUsIE oA 
Smid 3p tneretg ows Tiseedt tre Yoase vino socket 7 
eVOSSe 4% oO .thtiseR ule ses? youse bios I” sare tol ob 
met oF baly naw of Dios ert haw yeotan ot? Ho 08h em Bi ha 
ex ba 98 Yo te yom MEMOE (aeKLAT Hed) ot enod i gf 
ot} ort we ywon 3! Yo Lia yaq bivow {aortder vid) od Jedd SieuOe 
eae Bids fads "wend batt ort nerid hodousie vedsed wom (selted | 
























a 





“Men re 


es 2 
ee 
bea 


oe 


about all that was said in retard to the notes: ari that he 
(plaintiff) aid not at that time ask Nobert A. Stacy te pay 
anything on the notes. The defendant, in avt-sbubte? testified, 
in substanca, that while he reoalled having a general conversa 
tion on the train with plaintiff, he did not resall any such 
conversation a« stated by plaintiff, und that "I doen't recember 
of diacussing the nete and the payment with jf. Wace." 

arter gareful oonaideration 6f 211 the evidense, con- 
tained in the tranaeript before us, we cannot say that the find- 
ing of the trial court is contrary to the evidence or that the 
Judgment ia sentrary te the las, sa here sonternied by counvel 


for plaintiff. (Kallenbaoh v. Digkinsen, 160 Ill, 4273 Lowery 


We dear, 2 ill. S82; Davis v. Harm, 45 111. Appe 201; Hebin- 


BOn ve Urisoces, OS Tll.e Appe 151; Lash ve Sogarth, 79 111, App. 
19%.) Gounsel site the cases of Granvélle ve youns, &5 11. App. 
167; Molenald ve Heidmer, 105 Ill» Appe 390, and Adama v. Douglas 
188 ills App. 1, but In esch of those oases, s2 we read them, 
the facte aprear to be different from the facts ag dissicsed 
in the present record, 

The Judgment of the Municipal Court is affirmed. 
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CHICAGO, LAKE SHORE & souTy 
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HE CASE. Thissis an appeal by the appel- 


et meet at gett tl Nay 







s ey epi 
yt fy RBIS ais Gir 


ae 


lant (hereinafter loalled the d 





endant), chica; TSS s Lake Shere 
& South Bond Ratlway Company, from a judgmert rendered against 


| 
it in favor of the appellee , Anereinsfter called the plaintiff), 


f 
 Joucph Studer, for reory in the Glireutt court of Cook county, 


in an action on the ca the declaration ea originally filed 
gontained two counts, but the second count was diemissed before 
the trial cf the oaas, The remainins sount charged in aubstance 
that, on Sotoher 27, 1910, the deferdant operated and controlled 
a certain line of railroad rurming in « northerly and southerly 
SLrestion, through the town of indiana iiarbor, Indiana, and upon 
ani along & certain atrest or public thoroushfare in said town 
known as Duolid Averme; that the defendant owned, operated and 
managed certain electric cara upon ard alongs said railroad: that 
it was the duty of the deferdant to use all proper care not to 
injure persona or property im the lawful use of the etreet or 
highsay along which sald cars were operated: that it was the 
duty of the defendant to approach interasetions aml crossings 
with thetr said cara under control, so as to be able to avoid 
injuring persens lawfully using said streeta over whish gaid scares 


ran; that it was the duty of the defendant, bofore anpronching 


| @aid crosainga or intersections, to give signals of the opproach 


of said cars, so that persons on the atrest or highway would have 


netise ef the approach of said cars; that on the date last men- 


tioned, the plaintiff was the omer of two certain horses, to- 
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gether with a two horse wagon, ssid wagon being loaded with 
meat, mil of the value of 750; that on the haat mertioned 
date, the plaintiff was driving his said horse ard waron along 
Li¢th Street, ard at a point where same intersects with Fuelid 
Avenue, in the town of Indiana farbor, Indiana, and while in 
the exerciae cf all due sare and ceution for his own safety and 
for the safety of his aaid horses and wazon, ard Just before 
reashin« eaid intersection, hs stopped his said team, locked in 
both directions and listened, but saw nor heard no car or sare 
comin: in sither direction, as there was no warming or signal 
given of the approach ef any ear and sseing nor hearing ne sar, 
and while still looking and listening, plaintiff proceeded to 
Grive across euid Suslid Avenue, upon which avenue said railroad 
rums at srade: that before he could get across said tracks on 
gaid Huclid Avenue, ons of the defendant's sarg, being in the 
control and management of defendant's servants, was so sareless- 
ly, mesligently and unskillfully operated and managed, and was 
running then and there at a high, dangerous and unlavful rate of 
speed, and giving no warring of its approach to said intersection, 
ran into, againat and collided with pleinti’f's said wagon with 
great force and violenes, braaking sald wagon ard injuring one 
of the said horses, throwing plaintiff te and upon the ground, 
greatly to the injury of the pleintiff, in that hia right foot 
Was badly oruched and fis left foot was severed, and he was 
sreatiy hurt and bruised about the body and made lame, sick, eto.; 
that a8 &@ result of ssid accident, he has beer greatly and per- 
manently injured and will be depived of a large sus of money 
which he could have sarmedimd he not been injured as aforesaid; 
that his ability to earn money hee beer sreatly impaired if not 
tetally destroyed: that he has suffered great and excruciating 
pein, and that he has been damaged to the extert of .39,600. 
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MR STICS SOANLAN DELIVERED THE OPTIHIO™ OF THR COURT, 

The defendant has argued at great lensth, two proposi- 
tions: (a) that the finding of the Jury that the plaintiff was 
net guilty of contributory negligence is manifestiy arzainat the 
woight of the evidence: (b) thet the verdict of the jury ts 
wanifestly against the weight of the evidence, These two propo- 
gitions car be considered together, ‘the theory of the defendant, 
ag to the evidence, was that the defendarnt'e motorman was pro- 
pelling hie sar northward in and alone Suclid Avenue and that 
the plaintiff was driving nia team along the sane street and in 
the same direction; that the car wee then going at the rate of 
from fifteen to twenty miles an hour; that the motorman sceunded 
his whiatle before he reached 140th Strest, the street just south 
of 120th Street, the place of the accident; that at the aame time 
he soundad the whistie he turmed off the power on hia car, 50 
that he might be able to atop the car, in caae the plaintiff 
a@reve his team across the ratlroad track at 149th Street: thet 
he kert the power off until he saw the plaintiff go berond the 
point at 129th Street where teams ordinarily turned to oroess the 
railrosd track at that streot; thst assuming from this scondust 
of the plaintiff that he was not csoing to cress the railroad track 
at 128th otreet, the motormar again put on hie power, ard that 
just thereafter the plaintiff, without locking to see if « car 
Was coming, suddenly turned hia team to the right and upor the 
railroad track; that the moment the motormen saw the plaintiff 
dc this ho "threw the sir in emergency” and did ail he sould to 
stop the car: that repeated blasts of the whistle were blown be- 
fore the oar reached 140th Street and between 149th “treet and 
1SGth Street, The theory of the plaintiff, as to the evidence, 
was that he waa driving rorth on Euclid Avermuse, towards 159th 
Street, in a large wagor heavily londed with mest; that 1t was 
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& eold, windy day; that the wind was from the southwest and it 
was blowing dense amcke that lesued from a steam roller standing 
at 140th Street ani Huclid avenus across the railroad track at 
that point: that az he approsshed 139th street he stood up 
and locked in beth directions to see if there was a oar coming: 
that he oonld eee alorg the ratlrosad trask as far south as 146th 
Street, but no further, or account of the densa enmoke Prom the 
stean roller at that plage; that ae far us he sould see to the 
south, there wae no car coming; thet ag he reached the seuth 
line of lioth htreet he made a big, wide turn befere approaching 
tie tracks; that from the place of the turn to the tracks waa 
1L&é or 15 Feet; that the tracke were four or five inches above 
the level of suclid Avenue, and that there was no grade up to the 
track to drive on, and that he had to hold a tight rein on his 
herses and pay clusé attention to them in driving up te en over 
the track or ho would have “gotten etuck with his team"; that 
efter he made the turn ard before he reached the rallrosd traok, 
he continued to lock in both directions for sara; that he saw 
none coming; that the horses andi tho front part of the wagon got 
over the railroad track, ard the hind wheels of the wagor were on 
the track wher the car hit the wagon; thet the force ef the col~ 
Liston wae oo gréat that the wagon wae knooked a distance of ¢5 
feet, urd that it then atruck a trolley pole with much force that 
it broke the pole off about two or three feet above the ground: 
that portions of the wagon and ooentents wore found 150 to 200 feet 
away from the point of the oollision; that the oar ran a distance 
ef 145 feet after the collision before 1t stopped; that the oar 
geavo no gignai of any kind of ite approach to 120th Street: that 
it waa ruming at a apeed of from thirty to forty miles an hour; 


that the motorman G@id not chevk the speed of his ear as it ap- 
proached the erossing in question, ard that he did rot have the 


car under control at any time se he approached lioth Street, 
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it would serve no useful purpose for us te enter inte 
an extended analysia of the evidence. soth theories, as to 
the marmer of the accident, find suppert in the testimony. The 
jury, with far better opportunities than we to judre of the 
credibility of the witnesses and the weirht of the evidenes, by 
their verdict, found that the plaintiff's theory of the accident 
wae guatsined by the weight of the evidence. The able and ax 
perienced judge who presided at the trial has approved the ver- 
diet of the jury. After a careful examination of the evidence 
we fee] samired that we oannot say that the verdict of the jury 
is manifestly sguinst the weight of the evideroe. It follows 
from this conciusion that neither of the two propositions ad- 
vanced by the defendant can be sustained. 

che defendant complains of the refusal of the court to 
give the following instructions: 


"The plaintiff is presumed to have seen what- 
ever wae within the range of his vision ard to have 
heard whatever was within the range of his hearing, 
amit if you find from the evidence that the plaintiff 
lcoked at a point or aig where he sould have avoided 
the eclligion before ho drove upor defendant's tracks, 
and that the oar was within hia range of vision, then 
the law presumes he saw what he might have seen; and 
if you find from the evidence that the whistle on the 
car wes sounded in such a manner as to be within plair- 
tiff's range of hearing, and the plaintiff liatered, 
then i instruet you that the lew presumed that the 
plaintiff heard what he might have heard," 


"{t is the duty of a traveler in a public atreet 
of n aity on which ia being cperated a street raii- 
woy¥, to use his senses of sight art hearing, ard to 
observe what be seea ari to heed what he hearse, It 
iy not sufficient for the plaintiff to prove thal he 
Looked, if he jid not observe what was within his 
range of vision, or to listen if he did not heed what 
he heard, fhe law presumes that he saw what was with- 
in hia range of vision, ami to hare heard whet waa 
within his range of hearing. Such a person whe fails 
to hear or see what he cight have heard or seen by the 
exercise of ormiinary care, and by such failure proximate- 
ly sontributed to his injury, is guilty of contributery 
negligence, and sannct recover." 
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cohen 
it is mot an accurate statement of the law of this State to say 
without qualification, that a man is presumed to have ssen what- 
ever was in the pange of his vision and to have heard whatever 
wae in the ranze of his hearing. ‘hether euch a presumption arises 
depends upon circumstances, (The Chicago & Nei. Hs Go. ve Dun=_ 
Leavy, 129 ill. léu, 150; ‘he Elgin J. & E. Re Coy ve Lawlor, 
we¥ Ill. 621, $27.) The two inatructions in question are also 
open to the further objection that they are arczumentative in form, 
Counsel for the defendant contend, however, that as the saceident 
happened in indiana, the law of that State must govern, and that 
under the law of Indiana, the two refuesd inatmictions stated 
corrast propositions of law and should therefore have been given 
by ths court. If the law of Indiana on the subject in queation 
aiffera from the law of this State it was inoumbert uvon defendant 
to prove that fact, ari tho proof om this subjest must sppear 
like ary other proof in the bill of exceptions, ae there is no 
evidence in the bill of exceptions in support of the contention 
ef counsel, we must presume that the law of Indiana applicable 
te the inatructions in question is the same as that of this State. 
(Chumasero v. Gilbert, 24 Ill, #895; Morris v. #ibaux, 159 ill. 
827; Hakes v. The Rational Gtate Sank of Terre Haute, 18¢ lil. 
#73; The Junning System v. LaPointe, 115 111. App. 409.) ‘the 
court, therefore, properly refused the two instructions. 

the court gave to the jury, at the instances of the 
plaintiff, a stock inatruction on the question of damages, and 
the defendant complains that the inatruction allowed the jury to 
awsrd dasvages for an element of damages as to which there was 
neither pleading ror proof, ve find no merit in thia contention. 
The judgment of the Circuit Court of Goek County will 


bs atfirmed. 


APVISMOED. 
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This was an action on the case, brought by the ap~ 
pellee (hereinafter called the plaintiff), Anna Selinski, 
againat the appellant (hereinafter called the defendant), 
John &. Holiand, to resover damages for personal injuries 
allecsd to have been received by the plaintiff in a collision 


with defendant's automobile, on December Zist, 1908, at or 


VE 


\ near the intersestion of Sashington boulevard and Kedzie avenue, 
_ 4n Ghicago, Illinois, The jury returned a verdict finding the 
defendant guilty and asseasing the plaintiff's damages at $290; 
judmament was entered on the verdict and this appeal followed. 


The plaintiff did not file a brief in thin case, and 





this fact has increased the leber of this scurt in passing upon 
the merits of the appeal. The defendant has assigned a number 
of reasone why the judgement of the Superior Jourt of Cook County 
should be reversed. We find no merit in any of the asaignments - 
save one, The defendant claims that the trial court erred in 
denyins defendant's motion to sst aeide the verdict of the jury. 
Deferdant ccrtends that the finding of the jury that the plain- 
tiff was not suilty of contributory neglisence at the time of 
ths accident 1a manifently and clearly ageinst the weight of 

the evidence, and that it wes the duty of the trial jeige, under 
the circumstances, to set aside the verdict ard to grant the 
defendant a new trial, and that the failure of the trial court 


te do thia is errer for which the judgment must be reversed, 
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“2 
if the record sustains the contention of the defendant, then, 
undoubtedly, under the rule announced by our Supreme Jourt, 

the trial court erred in refusing to grant a new trial in the 
Case. (Donelson v. Hast St. Louis Ry. Go., 255 Ill. 828.) Ye 
have, with creat cars, examined the evidences, and while we are 
satisfied that the avidense for the plaintifY, when sonsidered 
by itssif, is clearly sufficient to sustain the verdict, we are 
none the less satisfied that when all the evidence in the case 
is considered tegsther, the finding of the jury thet the plain- 
tiff, at the time of the accident, was in the exercise of ordin- 
ary sare for her own safety is clearly and manifestly against 
the weircht of the evidence, in passing upon the weight of the 
evidence, we have given full force and effect to the fast that 
the jury and the trial court saw ard heard the witneeses and had 
far better opportunities than we tO pass upon the credibility of 
the witnesass and the weight thet should be attached to their 
testimony, 

Tee &eferdant aska that we reverse with a finding of 
facta, & we do net think that this is a case in whish the 
power of the Appellsete Court to mare a finding of fasts should 
be exercised, We cannot say that it is elear that there can be 
ne recovery in the cass which this court would permit to stand; 
neither exer we say that this ie a oase where 2 recovery would be 
merely a perversion of justice. (Borg v. CeoKslekP. Kye GOs, 172 
Ill. 358, 28@; Gity of Epring Valley v. Coal Co., 175 111. 606.) 

For the error of bhe trial court in overruling the motion 
of the defendant for a new trial, the judamert of the Superior 


Sourt of Cook Gounty must be reversed and the cause remanded. 


REVERSED AND REVARDED. 
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WILLIAM Le O'CONNELL, ADAM Je 
KASPER, NIGHOLAS SfHtE7T and ih 6/1 4. 1 1 3 
CITY OF CHICAGO, 
Defendants in well 6/1 TO 
VB6 GIRGULT COURT 
CATHERINE Se, FAY, JORN BSTEN COOK COUNTY. 
GOOKE, Jre, BLIZABSETH Be COOKE, 
PAULINE Me GOOKEy Hy BRENT COOKE, ; 
Je GALLI Vg COGKE, LYDIA FF, 
lee tocen ack TEOMAD FAT JON / } 1 2 
GGOKE » BRENT COOKE, / T ‘ 
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STATE ENT OF FaoTS. in 1907 the south Park Commis- 


Bl stoners instituted proceedings to comdemm two lots on the 


southwest corner eof Princeton avenue anil Sorty-fifth street 


in he City of Chicago. The jury returned ea verdict fixing 


the value of the two lotsa at g8257.25, and the value of the 
improvementa on the two lote at 92070. The Park Jommissioners, 
in 1°98, paid the total award for the lots and improvements 

inte the hands of the County reasurer of Cook County. A dis- 
pute arose ss to the ownership of the fund, and on July 5, 1995, 
the County Treasurer filed a bill of interpleader in the Cirouit 
Gourt of Gook County, making all the claimanta of the fund par- 
ties to the procesdings. {wo of the defendants, Nicholas Streit 


gna Frederick K. Streit were defaulted for fallurs to file an- 


GHONS» 
Adam Streit filed an answer claiming to be the owner 
of o leasehold for an unexpired term under a lease to hin of 4 


storercem in the building on the premises made on “‘areh 4, 1994, 


by the defendant Frederick 4. Streit, and running five years to 


Merch 4, 1999; the anawer alleges that the jury in the condemma- 


tior proceedings fixed the value of this leasehold at 7550. 
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Adam J. Kasper anewered thet the County Clerk of 
Gook County, Illinois, on May 16, 1900, executed and deliver~ 
ed to rrederick H, Streit a tax deed conveying to sald Streit 
the lots in question, which tax deed was recorded on May 26, 
1800; that thereupon said Streit went into possesaion of said 
property; that on, to-wit, the 10th day of January, 1905, said 
Streit, by the name of Fred EH. Streit, and Caroline ¥, Streit, 
his wife, conveyed the property in question to Kasper by quit 
Claim deed, which deed was recorded on January 15, 1905; that 
beginning with the taxes and assessments due for the year 1499, 
the said Streit, and subsequently this defendant, paid all taxes 
and assessments levied against the said lote; that from the 
time the title te sald property was acquired by the said Streit, 
the said Streit, and subsequently this defendant, were in con- 
tinuos posseasion of aaid property until this defendant waa dis- 
pessessed by said Seuth Park Commiasioners under the scondema-~ 
tion judgment; that of the sum of $5,912.25 held by the com- 
plainant fer the benefit of the owners and parties interested 
in the above property in question, he is entitled to the sum 
of 35,534.25, being the amount awarded to the owners or parties 
interested in the property, lees the sum fourd by the jury to 
bs the value of the leasehold interest in the property; prays 
that a decres be entered directing the complainant to pay to 
him the cum of $5,536.25. 

Catherine &, Fay and Thomas Fay, hor husband, answered 
that in B93, George &. Cooke was the owner in fes simple of 
the premises in question and that in that yoar he died testate 
at Louisville, Kentucky, leaving a will by which he gave a 
life estate in an undivided one-half of the lani te each of his 
twe agora, John Esten Cooke and H. Srent Cooke, with remainder 


to the children of said two sons per capita and not per atirpes; 
that thereafter, ssid sons conveyed their life estates in said 
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lots by quit-claim deeds to Catherine 5. Pay, who is still 

the owner of said interest, and claims to be entitled to ree 
ceive the value of aaid life estates out of said fund; Thomas 
Fay admitted that he hes no interest in the premises in hia 

own right. 

John Esten Cooke and H. Sremt Cooke set up fhe same 
facts as are contained in the anawer of Catherine Ss. Fay; they 
admit that they have sold and conveyed their interest to dather- 
ine S. Fay ard claim nothing out of the fumi in questior. The 
other Cookes answered that they are the children of John Eseten 
Sooke and 4, Erent Cooke, and that under the will of their grani- 
father, vcorme E, Cooke, they are the owmers of the remainder 
after the expiration of the life estates owned by Catherine 5, 
Fay and that they are entitled to the whole of the fund in ques- 
tion after the present value of the life astatea belonging to 
Catherine 5. Pay is deducted. fvidence was taken before the 
chancellor on May 5, 1919, an the bil] and the aforesaid answers, 
The case wus then taken under advisemert, and thereafter the chane 
cgller announced a decision to the effect that Kasper had failed 
to shew title in himself and that Mrs. Fay and the Cookes were 
entitled to the entire fund. The defendant Kasper then filed 
an amendsd anewer om Juns ly 1911, alleging that on May if, 199%, 
the County Clerk of Gock County, executed and delivered to fred- 
erick H,. Streit the lote in question, which said tax deed was 
recorded on Hay 25, 1200; that thereupon the aaid Streit went 
into poesesaion of said property; that on January 10, 1705, 
said Streit, by name of Fred HH. Streit, and Caroline iM, Streit, 
his wife, sonveyed the said property te the defendant in error 
by quit claim deed, recorded om January 13, 1908; that beginning 
with the taxes ard assessments due for the year 1899, the said 
Streit, and subsequently the defendant in error, paid all taxes 
and assessments levied against the said lote; that from the time 
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the title to eaid property was acquired by the said Streit, the 
gaid Streit, and subsequently the defendant in error, were in 
continuous possession of sald property until the defendart in 
error #ae aispessessed by the Scuth Park Cormisasioners under 
the condemnation proceedings; that Nicholas Streit was the owner 
of all the buiidinge and improvements on the said lots and for 
which the jury in the condemnation cace returned a verdict of 
$2,890 for said buildings and improvements; that said Nicholas 
Streit on July 21, 1°00, gave a chattel mortsuge to the defend- 
ant in error to secure an indebtedneas of 25,500, conveying and 
assigning to the defendant in error all his right, title and ine 
terest to all of said buildings and improvements on seid lots, 
which said chattel mortgage was acknowledced and recorded; that 
subsequently said Wicholas Streit aasizned all his right, title 
and interest to said buildinge and isprovemertsa and te the cone 
demnation fund and judgment to the defendant in error; that 
Nicholas Streit constructed said bulldings and improvements on 
said premiser and at 211 times owned the same as personal prop- 
erty ard invected large smounta of money in said bulldings and 
improvements and that the defendant in error 1s now entitled to 
the value of said buildings and improvements as assessed by aaid 
jury and said court; that of the sum of $5,915.25 held by the 
complainant for the benefit of the owners and parties interested 
in the property, he is entitied to the aum of }2,490 for buildings 
and improvements on said lots, and also the sum of 95,226.25 for 
the value of said lots. 

After the filing of the amended snewer by the defendant 
in error Kasper, the court heard further evidence and thereafter 
entered a decrees containing in part the following: 

The court finds that on the iosvues made by the amended 
anewer of Adam J, Kasper and the anawers herein of the other 
deferdante, the equities as to the sum of 92,290 are with the de- 
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he 
ferdart, adam J, Kasper, and the equities as to the remainder 
of said sum are with the defendants, John Eaten Cooks, Jr., 
Elizabeth 5, Cocke, Pauline Hh. Cooke, H. Srent Cooke, Jr., 
Sallie W. Cooke, Lydia #. Cooke Wickliffe and Catherine 5. Fay. 
the court further finds that Nicholas Streit oscupied 
said premises under leaase from George E. Jooks, the owner of 
said property, the lease on eaid Lot 1 being dated Gotober 15, 
1890, and the lease on said Lot 2 being dated February 1, 1692; 
that under and by virtue of said leases said Richolas Streit 
owned whatever buildings arxi improvements he placed upon said 
premises as his personal property with the right to remove the 
sane; that subsequently shile occoupying aald premises under said 
leases said Nicholas Streit constructed the buildinss ani im- 
provements upen said premises andi expended money in the sonatruc- 
ticn and repair of the same, which said buildings and improve- 
ments remained upon said premises and were upon said prenises 
at the time the jury in the condemnation suit above referred to 
assessed the same as being of the walue of $2,300; that the 
gaia Nicholas Streit on the Zist day of July, 1900, for a good 
and valid consideration transferred said buildings and improve- 
mente by chattel mortgage to the defendant, gdam J. Kasper, and 
that said chattel mortzase in fact operated as an assignment and 
gale of all the right, title and interest of the said Nicholas 
Streit to the defersiant, Adam J, Kasper, ami thet subsequentiy a 
written aseipmment and bill of salé of said premises was exeout<- 
ed by the said Hichelas Streit te the defendant, Adam J. Xaugper, 
f all of said buildings and improvements on Lots 1 and < above 
described, for which the jury in said sondermation auit assessed 
the value of 23,690; that the said defendant, Adam J, Rasper, 
at the thme of said condemnation auit was the owner of all of 


said buildings ard improvements and was entitled te the sum 
awarded for said buildincs ard improvements on said Lots 1 anc & 
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le 
by sald jury in said sondemnation suit: that said Adan Je 
Kasper was ontitled to $2,890 of the fumd paid into the handa 
of the County Treasurer by the South Park Comelssionera in 
said suit for the value of said buildings and improvements on 
said lots, ani is now entitled to the same; that said defend- 
ant, Catherine S. Fay, ia ontitled to recetvye out of the sum of 
$3,285.25 saseseod aa the value of said Lotsa 1 and < by the jury 
in said condemnation case, the value of the life extates of A, 
Brent Ccoke and John Nseten Cooke at the date of ssid condemnation, 
and sald defendants, Jolm Baten Cooke, Jr., Elizabeth B. Cooke, 
Pauline “. Cooke, H. Brent Cocke, Jr., Sallie WW. Cooke and Lydia 
W@. Cooke Wickliffe, are each entitled to recsive one-sixth of the 
remainder of said sum of $3,226.25 after deducting the value of 
the interest of seaid Catherine S, Fay; that the eald defendants, 
Catherine S, Pay, John Saten Cocke, Jre, Elizabeth %, Cooke, 
Pauline x, Cooke, Hie Brent Cooke, Jr., Gallie W,. Cooke ani Lydia 
®. Cooke SLokliffs, have in open court stipulated between them- 
eelvyes that the court nesi not determine the value of ssid ine 


terests separately, but may award the said fur to them jointly. 















Sada ; ; 
<i mofh btoo Suet? {2iue AOttormeddoe biax at Yuit Bas yo” 
eievert od Oonit bing Beart O49 26 685,89 of Betttst6 ‘eaw Hiquan | 
ct etemohnetnmot) Wit citwon odt ys remmaet? ysenidd wtf to 
no baremevengnt tes eyeitthid kee to ately wile toy eA Mle, 
-biteted bias fede youme ate of Delstene gor oP bes 
Yo me ong % S50 evisoet OF Helatino St «eat 40 
cmt orld qt & ine § 220! Dias Io outa erie nae Rossenes 
et %O aedadao SITLL offs To exvlav edd ,sdan Moltarmebnoo. 
~toltanmetroo Slay to ofa esig 3a etooO mesell mot. bere “ 
<otood HE ddecwet lS ..2b .etood mesee mlOL pednsine tsb tae 
aly! Bee of000 .W OLfEDE 4.4% —OteOD Seat . petted ae 
oad ‘YO titxts-ero evieoer of belitsne tose wim yevttiierw i 
%o eulay osid petooubeh tedte sa.eeR—t? to sve Dike Ved 
wirnbre'teh htan ons sorts yyw We enbtedsad Skew Io Pal 
sO40G0 Wf MndextIG (tL (eltood neta aoe aeewlie Oe 
ethed bre efeod Ww otLin® «ty gutect ton git 
-mead moswted hogahigqtea sauce mage nt avert 
~nk tap to etiay ost onttewseb don bret 
-“fantol merle of bowt Site etfs biswa you dud 


f, 


~e 


1D 


ee 


ih», JUSTICE SCANLAN DELIVERED THE OPINION GP ‘THE COUN’, 

tThia writ of error is sued out by Catherine 3. Fay 
amd the Cooke heirs to reverse that part of the desres that 
awards 52°99 to the defendant Kaaper. 

The sole question at issue in this case is whether 
the defendant in error, Kasper, or the plaintiffs in error, 
Vatherine &. Fay and the Cookes, are entitled to that portion 
of the fund awarded by the jury in the sondemation proceedings 
ao the valua of the improvements on the two lota in question. 
It is now conceded by the defondant in error, Kasper, that the 
part of the decree that gives to the plaintiffs in error the 
value of the land is correct. ‘The chancellor awarded to Kasper 
the value of the improvements, ani the plaintiffs in error have 
gued cut this writ to reverae this portion of the decree and 
they claim that they are entitied te the value of the improve~ 
ments, and that the decree im thia respect ehould be reversed 
with direotions te the chancellor to award te them the value of 
the improvements. | 

Yhe esee first came on for hearing before the shancellor 
om May S, 1910. In their sworn answer the plaintiffs in error 
Claimed that they had the legal tities to the property, ond that 
hey were entitled to the entire furs im the hande of the county 
Treasurer, The defendant in error, Kaaper, in his sworn answer, 
Cinimed the entire fund (eave the amount of $350, the value fixed 
by the jury in the condemnation procesdinga of the alleged leas6- 
hold interest of Adam Streit in the premises im question}, on 
the grounds that he had a fee simple titie to the property by 
solor of title under the Limitation act. In his answer Keapor 
aliessd that Frederick #. Streit went inte ths possession of the 


promises on Yay 13, 10900, and that from that time said otreit . 
was im posseasion of the premises until January 10, Li05; that 
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om that date Kasper, under & quit claim dee! from said Jtreit, 
went into the pousesaion of the premises and retained posses- 
sion of the sane until the south Park Commissioners took possea- 
sion under the condermation proceedings. hen the cass was 
reached on the trial call, the sounsel for Kasper would not cone 
gent tc an immediate trial of the cause until the counsel for 
the plaintiffs in error stipulated that Frederick H, Streit, if 
present, would testify that he (satd Streit) acquired his tag 
deed on May 14, 1900, to the premises in question for « good 
consideration and without collusion with snybedy, and that he 
was in possession. of the premises from eaid date until he quit 
Glaimed the same to Kasper on January 10, 1005, and that he 
(said Streit) delivered the peasezsion of the premises to Kasper 
on onid date, and that Kasper vas in continucus possession there} 
Safte? until the South Park Commicsioners too’ possession under 
the sondermation proceedings. Couneel for Kasper admitted in 
open court that if the limitation title of Kasper failed, the 
Plaintiffs in error had the legal titie to the preperty,. During 
the hearins of the evidence, counsel for Kasper also made the 
following adwizgsion: "If my tax deed is not good, that is, if 
my color of title, seven years payment of taxes and possession 
is mot good, we heyen'’t any defense to thia astion." eth sides 
at this hearing regarded the improvements ss part of the realty. 
It was conéeded that Nicholas Streit was at one tine in possees~ 
sion of the property in question under two written leases from 
George KE. Cooke. Gne of these leases expired on February 1, 
1897, and the other on Hovember 1, 1695. It was further son- 
ceded that after the expiration of the sald leassea, “ichelss 
Streit remained in possession of the premises as a tenant from 
year to year, until ne abandoned the premises. ‘The defendant 
in error, Kasper, sontended that said Streit abandoned the 
; premises some time prior to Hay 16, 1900. The plaintiffa in 
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error insisted that the eaid Streit ebarndtoned the pre-leea in 
December, 109. Un the hearing xaaper introduced in evidence 

@ leuse dated March @, lod, trom Prederiok i. Streit to Adan 
Streit of "the aterercom situated om the scuthveut scarmner of 

Sth street and Pringeton avenue, known aa 4509 Prineetor avenue," 
One of the witnesses to this instrument ie Nicholas Streit, sy 
hie action in witrecaing thie lenwa, Mieholas Strait, in affect, 
acknewiedged that he was no longer in posssasion of the promises, 
Yrecerick U, Streit, the lessor in this leace was actively engaged 
at this tine in an effort to oresate a tithe to the premises hoatile 
to that of the plaintiffa in errer; tut, however susgeative this 
aotion of Nighelas strelt in witneasing the sald leases may be, 

we must sasume that it was not a oolbusive act, bevause of the 
positive etatemarnteoct? the two Streit: and Kasper that Frederlok® 
Streit took ond maintained poaseseicr: of the premiess without 
collusion with anybody. 

The allexed right of Assper te the fund waa praediestsd 
entirely upon the @lain that the plaintiffs in error had aban- 
domed the prenises gone time praor toe vay 16, 10600 - the date 
that Kaepor asserts that Predertick EH. strait took pesseseion of 
tho precises, To maintain this elaim, Kasper wae, of course, 
compelind i@ aggert and prove that Nicholas Streit, the former 
tenant of the plaintiffe in error, had abardones the premises 
prior to the last mentioned date. The plaintiffs in error con- 
oeded the contention of Easper that Nieholas Streit shandornsd the 
previses prior to Bay 16, 1900 ~ in fact, thay olximed that hie 
abandonment took place at « mush variler date. 

kasper attempéeéed to chow a title to the premises under 
the seven years Limitation att. in tia ho failed. The shane 
Cellor, after « lengthy consideration of the pleadings and the 
proof, decided that the plaintiffa in error had the legal title 
to the previsos, and that they were antitied to tha entire fund. 
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It is now conceded by Kaspex that the plaintiffs in errer had 
the legal title te the real estate involved in the eondenma- 
tion procesdings, 

After the chaneceller had decided aaversély to Kaepex, 
faaper filed en amended answer en Jume 1, 1012. ‘hie anewer was 
sworn to by Keeper, it will be noticed that in the snended 
amawor Kaeper reasserte kis claim te the entire fund under the 
@lleged limitation title, In addition he asserts thei Nicholas 
Streit wes the owner of the improvements en the lots in question, 
for which the jury in the condermation proosedings fixed 2 yaluae 
tion of 2900; that said Streit, while « land tenent, csonstruct- 
ed said improvements on agid premines, and thet he owned the same 
aa personal property; that the sald Streit on July 21, 1906, 
g2.vo a chattel mortgage to Zaeper (to secure an indebtedress ef 
$3800) conveying and acalzning te Kasper all hie right, title and 
interest to oll ef wsfd improvements on anid lote; that sbaa~ 
quertly enid ichtiag “Streit assimed ali hie right, title and 
interest in sal¢d bulldings emt impreveronts and te said oendemma|a- 
tion furd ord fisigment to tasper., This answor of Kasper in effect 
aceerts that “iehclas Streit sbandered the premises tn quention 
prier te May 14, 1909. Under the rer allegations in the eménded 
anoywer Kauper claims that the improvaronts in question were per- 
sonel property; that they belonged to Ficholee Streit and that 
he had the right to dispose of theses improvements after he aban- 
adonsd the promises. 

om Jume 24, 1911, the ease same on for further hearing 
befers ths charvellor on the amended answer @f “asper. At this 
time Kagper introduced a chattel mortrare fran “igholse Streit 
and wife to Xusper, This mortaage 19 dated duly 21, 1990. Tt 
covers = large anount of personal property, and 4t also tnoludes 
®ons twoestery fran tullding with ators floer and the barn (frame), 
Situated in the rear of the sacs, both located om leased fround 
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at No. 4500 Princeton avemus, Chiongo.” ‘Che conelderstion fixed 
im the chattel mortgags is $¢500, Haspsr also introdused a Bill 
of stie Prom Nigholss Streit and wife tio Kupper of the build- 
ings and improvesenis upon the presises in question and "alas 
all the sums of money awarded by the jury In the judgment of the 
court in the sconduymation procesdings, and all the interest 
that they way have in the verdist ani judgment.” This b111 of 
sale was dated Hay 2%, 101i. It will be noted that this inetrue 
ment was not recorded until the day after the amended anawer of 
Hasper was filed. Lt will also be notod that Wieholas strait, 
the grantor in this bili of sale, was defaulted in this case, 
Nicholas Sireit, sho waa Galled as a witness by Kusper, teatified 
that he soli out tne tusingss he waa sonduseting on the premises 
in question to iis brother Adam Streit on March 5, 1990, sand 
thst the said Adam Streit scontucted the Business after that time 
ami that he (Hicholas Streit) moved oul of the bulidings in 
December, 1503; that he did not lease the bulldinge to Adan 
Streit; that Afus cireit remained in possession of the buildings 
from 199% until 1907; that no onw paid Rim (Nicsholes streit) 
any rent for the presiseos at any tine after ho vagated the sade; 
that Adem J, Xeeper is hia brother-in-law, The #itnose further 
testified that he never made any assignment of hia Interest in 
the tuildings and improvements in question, except tha chattel 
mortgage of July Si, 1400, to Kasper and the bili of sale of May 
B29, 1211 to Kasper. By way of impaaching this atatenent, the 
plaintiffs in error introdused a blll of sale from “isholas Strett 
to frederick i, Streit, dated Auguat 1, 1099, conveying "the two 
story frame building and aii the sheds and barn, Known as 4500 
Princeton avenue, situated on lot No. 1, bissk 3." 

Feom the aworn pleadings aml from the evidences in the 
case, it clearly appeara that “isholae Streit abandoned the 


promises and the buildings ami improvements thereon sone tine 
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prior te May 16, 1909, According to the testimony of Hicholas 
Streit, the abardenment took place in December, 1499. ‘This 
statenent is apparently uncontradicted in the record, 

The court, in its decree, finia that the buildings 
and improvements in question were placed upon the premises by 
Wicholas Streit; that he paid for the same and that he had the 
right to remove the aane; that the chattel mortgage from Hicho- 
las Streit to the defendant Kasper, dated July 21, 1990, waa for 
& good and valuable consideration, and that it in fact operated 
a2 an assignment arxi bill of sale of all the right, title and 
interest of the seid Streit in thse buildinge ant imprevonents 
to the deferdant Xasper. It will be roted that the decrees (adcopt- 
ing the theory off Kasper's amended answer) assumes that the chan 
domment of the premises and imprevements by Streit had no legal 
effect on his allered owmership of the improvements, 

Counsel for Kasper at the seconi hearin: insisted that 
the improvements an the premises were trade fixtures, and for 
the purposes of the argument wo may concede the correctness of 
this sontention, The material question for us to decide tis: 

Gaa Nicholaa Streit the owner of theses so-calied trade fixtures 

on July 21, 1500, when he Rave the chattel mortzase to the defend- 
ant Kasper? iIn the view that we have taken of the case, we may 
aasume that this chattel mortcase operated as a bill of sale, as 
contended for by the counsel for Kasper. 

In speaking of the tenant's right of removal of trade 
fixtures and the time in which the right of removal may bo exer- 
cised, the writer of the article on “fixtures” in the American © 
English Eneyclopedia of Law, Grd Bde, “Ol. 15, page *45, saya: 
“che tenant's right of removal must, it is said, be exercised 
during the term, or before he surrenders poasesaion on the ex- 
piration of his lease." “fhe decisions all agree that whet- 
ever fixtures the tenant his a right to remove must be renoved 
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before his term expires, or at least before he quits posaession; 
for, if the tenant leaves the promises without removing them 
and the landlord takes possession, they become the property of 
the lardiord, The tenant's right to remove is rather considered 
a privilege allowed to him than an absolute right to the things 
themselves, If he does not exereise the privilege before his 
interest expires, he sarmet do it afterwards, because the richt 
to poesesa the land and the fixtures as a part of the realty, 
veste imsediately in the landlord; ard although the landlord 
has nro right te somplain, if the land be restored te him in the 
game plight if was before ho made the lease, yet if the lard is 
euffered to return to him with additions and improverenta, even 
by forfeiture or notice to quit, he has a right to sonsider them 
as 4 part of his property.* To same effect see 1 Wash, om Real 
Prop, 28; well on Pixtures, 137." Donnelly v. Shieben, © Ill. 
APP. 499, Trade Pixtures become arnmexed to the real estate, but 
the tenant may remcve them during his term, but if he fails to 
de s¢, he cannot afterwards claim them against the owner cf the 
lend. Uroiske, st al, v. Peoples Lumber Co., 107 ille Apps 285; 
Taylor's Landlord and tenant, 9th Ede, YOl. Zp De 178, 

Ao it is absclutely clear fre= the evidence that ficholas 
Streit, when he made the chattel mortgage to Kagper on July Zl, 
1909, had long vinee abandoned the premises in question and the 
buildings and improvements thereon, it follews from the author= 
ities cited that ‘ichcelasz Streit was not the owner of the ao- 
celled trade fixtures at the time of the making of the chattel 
mortgage tc Kasper. Hence Kasper acquired no title to the trade 
fixtures by, or on secceunt of, said inetrumert., The sce-oulled 
trade fixtures, under the authoritios cited, basane the property 
of Sra, Foy and the Cockes when Nicholas otreit abandensd the 


property. 
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The final gontention of soungel for Kasper iu: "that 
the tumant, Nichelas Streit, hei: over after the expiration of 
the leases (from Cooke to Streit) and was a tenant from year to 
year: « « 4 the tenant, Nicholas Streit, after having made a 
aale of the improvements te defendant in errer, while ha waa 
holdins over from year to year, and while the improvements were 
hia oen, sould not prejudice the rights of the vendee, Adam J, 
Kasper, oa to the inprovemente in question.” It would eee from 
thia contention that the counsel for faaper woul urge in this 
court that Nicholas Streit wac still « tenant from year to year 
at the time thet he gave the chattel sortrage to Kasper, although 
in the lower gourt Kaweper, from the beginning te the end of the 
caos, by sworn pleadings and by evidence, asserted that the plains 
tiffs in error had abandoned the previsesa at a time prior to the 
making of the chattel mortgage. Assuming that Nicholas Streit, 
after the expiration of the period fixed by the written leases 
from Cooke to himeclf, was a tenant from year to year, novertho~ 
leas, when he ebandonsd the promises, he surrenderad his tenancy. 
The abanionment of precises by a tenant la a restoration of the 
occupancy by the lnandlord. It ia not nevessary to cite author- 
ities in support of this well known principle of law. As Richo~ 
las Streit abardoned the premises before he save the chattel mort- 
gage to Kasper, he was not a tenant from year to year at the time 
of the giving ef the mortgaco. Ye de not wish to be underatood 
as coneeding the contention of coumse] that if Nicholas Strait 
made 4 gale of the improvemerts toe Kasper while he (Sicholas Streit) 
gas holding over from year to year, that Keaper would have the 
richt to the possaspion of the improvements after Nicholas Streit 

14 abarsioned the premises ani the improvements. 

The deeres of the Circult Court of Cook Ocumty will 

be reversed and the cause remanded, with directions to the chan- 


@ellor to enter a decree giving the whole fund in question, in 


the poxseession of the county Treasurer, to Jatherine 6. Fay and 
the Gocke heirs. 
‘ REVERSED AND REMANDED WITH DIRECTIONS. 
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THE CITY GP CHICAGG, 
Defendant in Zrror, 


| 
V3, , 
: 


BeROK rd BUR ICIP AL CCURT 


a GRICAGE, 
VICTOK JACOBS, 
Plaintizgf in Evrrer, 


186 1.4.120 


BR. PEXOIDING JUSTICE BARDR 


DELIVERED THE OPINION OG THE COURT, 


Plaintiff in error vacobs was charged in = com- 
plaint filed in the kunicipal Court with disorderly conduct 
in vislaticn of sec, 2012 cf the kunicipsai Code of Chicago, 
He waived a trial by jury, wes tried by the Court, found 
guilty and a fine of $200 assessed against him, 

Tne contentions that the judgment should be 
reversed because no plea of not guilty was entered, because 
no venue Was proven and because tne trial Judge was prejue 
diced ar made improper remarks, are all witheut merit. 

The testimony on the pert of the plaintiff 
tended to shew that the defendant was cullty of diserderly 
eonduot.,. it was met by the denial by tne defendant of the 
acts and cendact testified to by the witnesses for the plain- 
tiff and by the testimeny of two witnesses that defendant's 
reputation fer morslity was good, Ye cannet, on the evidence 
in the record, say that the finding ef the Court was against 
the evidence, and the judgment is affirmed, 


AFFIRRED,. 
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¢ AENA PARRELL, 
Defendant in erreys 
ERROR TO KMUNIGIPAL 


3 


vs. j ) 
f Ie COURT GF CHICAGO, 
WILLLAK J, PARRELL, ERS, MaRY / 
FARRELL, B1Sy BARY PARRELL and 
) 


ABN LE GALLAG 





plidatiree in grror. 


/ 1861.A.121 


KR, ERBSLDING JUSTICH BAKER 


DELIVERED THY OFINION OF THE COURT, 


While in view of the conclusion reached by us, 
the conflicting statejents in the transcript of the record 
in this case mey be disregarded, we think it proper to call 
attention to such statements, to the end that greater care 
may be observed by the Clerk of the Municipal Court in keep- 
ing the records of that Court and in making transcripts of 
such records te be filed in this Court, 

The transeript states that "Gn the 2nd day of 
November, A, Db. 1912, a cortain affidavit for replevin was 
filed in the office of the Clerk of said kunicipal Court in 
words ond figures following, toewit*, ‘Then follows an afe 
fidavit purperting to heave been sworn to Nevember 15, 1912, 
before Leonard Heid, one of plaintiff's attorneys, The 
transcript then states that “On the Sth day of November, 
1912, a certain replevin writ wes iyeued out of the office 
of the Clerk of said Court”. Then follows a replevin writ 
Gated the znd day of Noveriber, 1912, on which a return of 
the bailiff is endorsed, stating that the writ was received 
Rovember £, read te one of the defendants November 4 and 


returned Kovevber &, 1912, 
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Ppefendent in errer Anns Farrell brought re+ 
plevin in the hunicipal Court Novesber &, lvlz, against the 
plaintiffs in error to recover pessession of certain furnitere, 
The bailiff was unable to obtain possession of the goods, soveme 
ber 9 tne defendants entered their appearance and the Court 
geve leave to plaintiff to file a statement of claim in troe 
ver, Ho such statement was filed, but the parties treated the 
action as one ef trever. The jury found defendants guilty, 
assessed the plaintiff's damages at £5506, the Court entered 
judgsent on the verdict, which the defendants, as plaintiffs 
in error here, seek to reverse, William J, and (re. vary 
Farrell are husband and wife, Hiss ‘ary ¥Yarreli and Annie 
Gallagher are their daughters, Anns Parrell, the plaintiff, 
married Gilliam Farrell, a son of William J. and bery farrell 
in 1903, and lived with nim until 1905, when they separated, 
The evidense tends te show that some ome took from the flat 
where William and Mary Farrell had lived up to the time they 
separated all the property except the furniture ang his clothe 
ing; that Williax Farrell hired an expressman to move the fur- 
niture to hia father's heuse and that Bary Farrell was with 
him when the furniture was moved. 

We shall consider only the question whether the 
evidence shows any right of recovery in plaintiff against tne 
defendant Annie Gallager, and shall not express an cpinicn as 
to any of the other questions in the case. Annie Gallagher, 
aa has been said, wes the daughter of William d, Yarrell. she 
was morried Auguat 26, 1911, end september 4 went to Detroit 
to live, She returned to Chicage August, 1912, and reuained 
at her father's house until] Novexrber, when she moved into a 
flat. hile so at her fether's house plaintiff made a written 
demand on her and the other plaintiffs in error for the furni- 


ture in question, ‘here is in the record ne evidence Lending 
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to show that kre, Gallagher had posseasion of any of the fu 
niture in question at the time the demand was made or at any 
other time, nor that she was then or at any other time claimed 
te be entitled to the pessesasion of, or to have any right in 
or to, such property, Yhe demand on her and her feilure to 
deliver the possession of the property were net evidence from 
which the jury might properly find ker guilty of a conversion 
of the property, Tue judgment is clearly erroneous as to her 
and under the rule that a judement erroneous as to ene defend- 
ant must be reversed as to all, the jucdsment ile reversed and 


the cause remanded. 
REVERSED AND KEXARDED, 
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men Term, 1913, No 
177 = 19180 


PIFTH AVENUE LIBRARY SOCIETY, 
a corporation, 
Defendant in Error, 
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ERRCH; TO BUNICIFAL CUURT 


OF CHICAGO, 


a i er Cie Re Re 


S61.4.123 


DR. Je Ay CAVANAUGH, 
Flaintiff in Error, 
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WR, PRESIDING JUSTICH BAKER 
OFINIOM OF THY COURT, 


DELIVERED THE 
this ie an appeal by the defendant from a judge 


ment recovered by the plaintiff for the amount due on a write 
ten contract for the purchase of books, 

fhe objection that the plaintiff could not maine 
Under tre Uodes 


tain the action because the demand had been asvigned to @ 
At eommon law such an action 


third party is without merit, 


must be brought by a party to the contract, 
of seme of the States the action must be brought by the pere 
in this State , when the demand arising under 


son interested, 
such a contract is assigned, the action may be maintained 
either vy the original party or by the assignee, 

The objection urged to an anawer te one of the 
interrogatories given in a deposition might have been obviated 
by issuing a new commiasion and re-examining the witnesses, 


“uch an objection must be made by motion to suppress before 
the trial and it is too late to object to the testimony ab 


the trial. 
Whether the books delivered to defendant corres- 
ponded with the sample shown him was a question of fact on 


whieh, on the evidence in this record, the finding of the 
AP¥IRBED. 


Court is conclusive, 
The judgment is affirmed, 
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eh Term, 1915, No. 
Maren “$20 ‘= 19385 


in the matter of the ietition } 
Of GRUNGR CHECKESPISLD, a 
On appeal of GIORGE CHECKED S¥IMLD, 
Appellant, 

) AVPHAL FROM COUNTY COURT 
Ve. i 
) GF CUOK COUNTY. 
} 
i 


HPKEL MOKERRAN, ; 
App ell ee * j 


/s6t. A. 13% 


i, FRESTOO faust ICRE BAKER 


pip vamp THE -INION OF THE COURT, 
/ 


in case for naLicious prosecution appellee Htie 1 
kekernen recovered a “Fuigoent for £1806 against appellant 
Checkesfield. Cn a ca. sa, issued on this judgment Checkes- 
field was srrested and thereupon filed his petition in the 
County Court te be released from such imprisonment, ‘The 
Court denied his petition, remanded him ts the custody of 
the Sheriff and he appealed. 

Balice is of the gist of the action for mali- 
cious prosecution and the Uounty Court therefore properly 
denied the prayer of the petition, and tne erder appeaied 
from is affirmed, 


APP IRKED, 
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S39 = 19555 f 


| BICHARL BITTING, ; 
Appellee, f 


i APPEAL PROM SUPERIOR 
if 


VG, 


GALUKET & SOUTH UNICAGO parLeay/ 


} 

( 

é 

; 

4 GGURT OF Gouk cUUnTY, 
; i 
COMPANY, 


? 
Appéllynt. 


f 18 6 L.A. 13 8 


\ 2M pea toLic JUSTICE BAKER 
‘pes. gveRup/ THE GPINIGN GF THE COURT, 
thie ie an appeal by tie defendant street raile 
way company from 2 judgement recovered by plneintiff sittins 
for damages alleged to have been sustained by him through the 
negligence of the defendant, 
An electric street car operated oy defendant 
ran south in Commercial «venue to Gand street and turned eaat 
in that otreet. That the car stepped with the front and 
north of the north cross walk in 92nd street is not disputed, 
in three counts of the declaratien plisintiff averred that 
intending to become a pasaenger Ke, wiile the car was standing 
Still, stepped on the platform and attempted to get on the 
ear, and thet the defendant negligently started the car and 
thereby he was thrown from the car and injured, ‘he third 
count alleged thet wiile the ear was soving very slowly 
plaintiff attempted to cet on the car, but tie defendant 
negligently, e¢tc., caused the speed of the car to be suddenly 
increosed and taereby he was thrown from the car and injured. 
There is in the record no evidence tending to 
prove the sllegations of the third count. ‘The only evidence 


in the record tending to prove that the car was standing 
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Still when plaintiff atteapted to get onto it, ond that while 
he wea doing 6o the car wes started forward, is the testimony 
of the plaintiff, which is conflicting and vnvatisfactory. it 
firat testified that the our wags standing still when he attem ted 
to bornrd it, and then testified that he atteuwpted to get on the 
rear end of the car and that when he dia se the rear end of the 
car had reached the corner of Gand street, On cross-exanination 
he testified in substence that before he attempted to board 
the car it had started forward and gone from 40 to So feet; 
thet the front end of tne esr was then “half ever the street, 
Vppesed te plaintiff's teatimony was the testimony of the corm 
ducter, whe wes on tue rear platform, of Kuetzer, whe was 
Biss on the rear platiorm, of kusper, & newsboy, who was on 
the car and getting ready to get off, of logan, whe was on 
tae rear platform when the car reached Gind strest and there 
left it, of Yarden, who wae on the sidewalk end saw the 
pleintiff attempt to board tse car, ell of whom stated that 
plaintiff attempted te board the car while it was in motion, 
going around the curve, 

we think thet the only conclusion that can prepe 
erly be drawn from the evidence ix that the car was not stande 
ing Still when plaintiff attempted to board it, but sas then 
in motion. it fellows from wast has been said that in our 
opinion tae evidence fails to show taat the defendant vas 
guilty of any aegligence in tie operation of the car, and 
the judgment will therefore be reversed, 


fWVERBED. 
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$39 = 19353 FINDING QF FACT... 


The Court in this ense finds as a fact that the 
evidence fails to show thet the defendant was guilty of 


the negligence alleged in any count of the declaration, 
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March Tern, 1913, No, 
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JOuN G, HALE, ) j 

klaintiff in krror, ) ; 
) ERROR fo SUPEHIOR COURT 

Vue ) § 

ue j COOH COURTY. 


EDWARD A, FERGUSON, UNION } j 
CENTRAL LIFE INSUMANUK Ge, } 3 
end CHARLES W, SAZFSON, H 


befendants in Brror, 1 Q 6 1: A. 1 5 6 


/ 


RK, JUSTICE BPOWN DELIVERED THE op rato OF THE COURT, 


he plaintiff in error in this case, John ¢, 
Hele, was sued in 1906 hefore a Justice of the beuee in 
Gock County by Sdward As vergueon, one of the defendants in 
error herein, on a promissory note given by him te amid Pere 
guson in 1904 tor W215 ~55, Judgment having been given sgainst 
him for o200 by the Justige he acgpealed te the Cireuit Court of 


Cock Vounty, where &, Jjudgient fer the same amount was entered 


aguinst him on a trial age yove, the jury being instructed by 
the Court to find a verdict for taat nacant, From this Judge 
ment of the Gireuit Court Uale appealed te this Court. ‘This 
eppeal was decided by the Branch Appellate Court on June du, 
2908. The judgment waa affirmed, After alluding to certain 
¢vidence offered by the appellant below, the exclusion of 
wonich Ke argued was error because it was “admissible to show 
fraudulent representations in seeuring the execution of a 
note or to show a partial failure of consideration even to 
the extent of varying the terms of the instrument’, the ope 
inien of the Court said: "However this may be, there is no 
evidenee tending to show that the execution of the note was 
secured by fraud”, and fartner on - "We find no evidence 
tending to shew any failure of consideration nor any legal 
defense to the note sued upon,” 
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the appellant Hale takes the ground that all that the Court 
decided was that the evidence excluded was not competent in 
law but sight be in equity, and that in the absence cf the 
evidence in the law suit, tne judgment in that suit was core 
rect. Sut the context makes 1t apparent to us that the “evie 
dence® alluded to by the Court which did not tend to show 
fraud or want of consideration, was the evidence offered, 
heard and shen stricken out, and that the decision of the 
Branch Appellate Court was in effect that no defense exiated 
at law or equity to the note, even udwitting all the defend- 
ant asserted in his excluded evidence, 

After this affixruanes, ferguson, falling tuo obe 
tain satisfaction of sis judgement, brought guilt against the 
gurety on the appeal bend (one Lelia HE, fialej) in the Lunteipal 
Court of Chicago and obtained a judgment against her for (244,45 
and coats, From this judyment an appeal was taxen to tads 
Court, weien affirmed the judmgsernt June 19, 292i, 

Keanwndie om Maren 25, 19.9, John &. Hele had 
brought a sili in seudty in the Gauverior Court toe enjoin Pere 
@uson frois preceeding to eollect the juigment avsainst him, 
whioh, after the affirmance of the judiruent against Lelia H, 
Hale, he amended to include a prayer for an injunction against 
the enforcement of that judament also. This amended bill was 
demurred te by rerguson, the demurrer setting up that the face 
of the bill showed that the matter was res adjudicata and 
that there had been laches in prosecuting it. ‘tne cenurrer 
WAS gustained and the bill dismissed July &, 1%lz. July 13, 
1912, the complainant moved te wecate tne order of dinmisaal 
and to make l.elis H, Hale a party complainant, This setion 
being denied, Lelin HK, Hale on July #6, 1912, joined complaine- 

ant in another motion to the same effect and this motion was 


| alse denied, ‘thereupon Jonn G,. Kale sued out this writ of 





er 2) Bs} 


WeVSs « Lig 
dxuod ode Jans Lin Jods bavetg edt soviet efell tnalfoqqe edd 
al scesoquon ton aaw bobateae ounshive et? s68h/ene Haye, 
edt 26 eonsedn SAS mi Fans baw evs inpo al od édptn sud wa 

es0o saw Jitwe Smid of Setowyhi|, oad sfhve mak ods ci sonobave 
sive" ond todd eu of soorsqgs J) aedem sxeenoy On ey 
‘ Wotlk 99 HOY Jam OLD dokdw suHOD Ode Yd GddObuLio | . 
boxe Xe sonatives io anew ,icisnyebtenes to, #aaw 10 . 
od Yo wolwiooh sid dat bam ~gwo aexoi«se cade bam P ) 
botekke ‘Rdhoten on tai tonto mi ese O1u09 wdntteqga 
~bue teh cas Lin gnitsimbe cove ,odom oe of YIupe TO wal ta 
.sonebive bebulere ess ot ji 
ate OM ghiiset .scsrp_rs® whemektie eter tedtA. «GoW 
Od tentine tive tiguexd ,owempit es Yeome , 
fagtohuws of? 0 (otal .u chtet ono) heed) faeqye ant ao) 
BROKE Bo to senings IaeMybul s bamkaede Dee e_AOS 
Btéit of Macs caw igeqar ma Saenghnt Osa mote” 
rea 210k Of onul snpmybuh ont towk tte apa someee 
bed. ofa sD, nUae GRect ,ee epmads nie ethewnens aa oad 
#ee% nighao of dyv0o tolveeeh eb! wh ybtune at ated 4 
#@ti tanhese tceMybet end doetT foe et gnbbhodsoorg @ 
HR whlal Jecican InomvAy|, edd. 36 Wormers 1 Mt ods ropa 
Salepnr aciveretn: oa t0? teyare « ebutent of ot 
@ay ifid pebrom: eldy .ce le soamiting eeds too* 
wont ond Jods qu yuiston torwwsd at! ,noaegyot yd oF 
fae stec2batbe BOT Gaw Totiam ont Jans bowode £LD¢ 
Setsines ots 6th pMtsvoedeorg ml apdoet noad 
~ gOh-yist .Sf0L ,8 vilus bouciosid (£id edd ine 
fatutwedd Yo svbx0e sat ofnomy oF bovem Saaukelemeo 
BOidon gtdt .sann Lalquoo eenag # alali .4 Bb bed 
entbigado deatot «Sith ,Ok Yhub mo-odad A aka se ant 
Gow HOLTOC Gidd daw sooTt® ouAe gad OF GOidom nedtonm adi ena 
\% (Yo -d2en olds Ou douse {sli 40 etiel soquetsad .dodtasd 























i} 


gh 
ao ae 


‘ wie . 
7 Ad 
ap 2 R) 


mer 


We Ad 


tr 


ervror. 

We see no error in the action of the Superior 
Court» The matter set up in the bill would have been availe 
able,if it had been available at a}1, in law 2s well us in 
equity. 1% had been decided not to be, and the agtter wes 
res adjudicata in the Superior Court and this Court. 

the decree of the Superior Court is affirmed. 
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ARTHUR T, VHERLARD, 
Flaintiff in Error, F 
BRAG PO BUMICTPAL COURT 
VB~e 
OF CHICAGO, 
WARREN VREMLANRD, 
Defendant in Urror. 


Peg Me Mle ee Me Mem” Mt” 


 4861.4.183 


MR, JUSTICH BRON DELIVERED THE CPINION OF THR COURT. 


This writ of error to the Lunicipal Court of 
Chicago brings before us that which in its practice is 
equivalent to the sustaining of a demurrer to a plaintiff's 
declaration and giving judgment for the defendant on the 
plaintiff's standing by ssid deciaration, 

The plaintiff in error here wag plaintiff bee 
low and filed a “Statement of Claim", which the Court ruled 
was insufficient to sustain an action, 

the plaintiff declined te take advantage of 
leave to file an amended or more specific statesent of 
claim wiich was given hima, and elected “to stand by his or- 
iginal statement of claim". ‘Thereupon the Yourt entered a 
judgment of nil capiat snd for cesta against him and he sued 
out this writ of error, 

The question therefore is whether the “state~ 
ment of claim” in cuestion did state a cause of action, 

The statement proper iss 

“Plaintiff's claim is upen the contract hereto 
attached for money had and received by defendant, to-wit, 
YLOUGO, received by defendant aa one of the heirs of Jonn J. 
Vreeland, deceased, by virtue of a settlement of the suit bo 


contest John J, Vreeland's will; said sum is one-sixth of 
the smount received by defendant.” 
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Of course the determination of the question 
whether the statement sets up 2 cause of action depends there- 
fore on the contents of the instrument attached, ‘That in« 
strument recites itself to be an agreement between the plaine 
tiff, Artiur fT. Vreeland, of the one part, and rive cther 
persone, parties of the second part. it is signed and sealed 
by all. 

Arthur T,. Vreeland is described as tie only heir 
at law omd next of kin of Laura iM. Vreeland, whom another 
Clause shows to be living. As, eccording to the vld legal 
maxim’ rene est haeres viventis",icura M, Vreelound had no 
heirs, this was a misdescription, but the meaning is plain 
enough, He was sither “heir apparent" or “presusptive"™ and 
next of kin, The other five parties are deseribed as the 
heiss at lew of John J. Vreeland, deceased, The instrument 
proceeds: 


*SHERKAS, each of the parties herete is desire 
ous of giving the otner an equal interest and property which 
may come to thes from the respective estates of the said 
Jebn J, Vreeland and Laura KH. Vreeland (upon ker death} as 
heirs or beneficiaries under any lest will and testanent; 
and 

WHEREAS, the parties hereto are desirous of 
joining tegether in the contest ef the slleged will of the 
said Jonn J. Vreeland and Laura Kk, Vreeland (upon her death) 
as heirs or beneficiaries under any last will and testament; 
and 

NOW THEREVPORKE, it is hereby agreed by and between 
the respective parties hereto, for and in consideration of the 
above mentioned premises and of the sum of one dollar each to 
the other paid, that the party of the first part shell have an 
equal interest with each of the several respeetive parties of 
the second part in the estate of the anid Jehn J. Vreeland, 
deceased, the same as he would have did he bear the seme reja- 
tionship to the said deceased as the parties of the second part; 
and that each ef the reapective parties of the second part shail 
have an equal interest with the party of the first part in the 
estate of Laura “M,. Vreeland upon her death the same as they or 
either of them would have upon her death did they bear the 
same relationship to her as does the party of the first part. 

And it is further agreed by and between the pare 
ties hereto that in the event of the death of the said Leura 
ky. Vreeland, testate, making the party of the first part a 
beneficiary under her will to ali or any part of her estate, 

then the parties of the second part small each be entitled te 
one-sixth of the property or eatate so bequcatied to the said 
party of the first part. 
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4nd it is further agreed by and between the par 
ties perete that no assignment or other disposition shall be 
made by any or either of the parties hereto of their respec} 
tive right, interest er claim in and to the said respective 
estates in which they have or may have an interest as heirs 
at law or beneficiary under any last will and testament, 

fi WITNESS WHORRGY, the parties hereto have 
piaced their hands and seals this 25th day of April, A, 5, 
2191¢,* 

The argument of the defendant in error upen which 
he principnily relies, ia that ae evidently Arthur . Vreeland 
had no right or power to agree for Laura , Vreeland that the 
other parties to the mesorandum should have any part of her 
eetate, and as he had at the time no right or claim to it whete 
ever, inchoate or otherwise, he could and did assign nothing 
nor even promise anything of value to those parties by his 
Signed and sealed agreement, From this it follows, it is ar- 
gued, that there being ne consideration for the agreement of tre 
ether five perties (including the defendant herein) that ne 
(Arthur J, Vreeland) should "have an equel interest with each 
of the said several respective parties of the second part in the 
estate of the said John J, Vreeland, decexsed, the same es he 
would have did he benr the ssme relationship to the said deceased 
as the parties of the second part", it is ineffective and invalid. 
But this is hardly sound, The instrument is a sealed one, and 
it is at least very doubtful whether the want of mutuality or 
of consideration given by the plaintiff isa either pleadable or 
provable against this action on it. The suit is at law and 
under the pleadings provided for actions in the hunicipal Court, 
the action may be considered te correspond with covenant, 

But hewever this may te, we do net think the Court 
erred in practically suataining a cenurrer to the “statement of 
Claim" by striking it from the files and requiring the plaintiff 


"to file s more apecific statement of claim within five days from 


date,” if it was not in errey in that action it follows, of 
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gourse, that it was not in errer in rendering judgment for 
the defendant when the plaintiff failed to comply with the 
order. 

The "statement of claim" did not state a cause 
of action in any view. 

The agreenent of covenant was, a8 above stated, 
that Arthur *. Vreeland should have an equal interest with 
eaeh of the other five signers of the memorandum in the ese 
tate of John J. Vreeland. 

She "claim® is stated to be "for money had and 
received by defendant as one of the Keira ef John J, Vreeland 
by virtue of a settlement of the suit te contest John J. Vreee 
land's wili.* Received from whom and from vhaty And why’ 
And When? Was the $1006, whieh “is oneesixth of the amount 
received by defendant”, a part of the estate of John &, Vree- 
lend? he covenant and the claim do net articulate, and withe 
out some intervening conriection, the atatement is altogether 
too vague to show a valid claim, if plaintiff wished to make 
it more definite and precise, ne was given an eo portunity but 
failed to avail hinself of it. 

The judgement of the Municipal Court ie affirmed, 
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CHICAGO IRON AND METAL COMPANY, ) 
a corporation, f 
Plaintiff in Error, 
jf ) Error to 
vs. 7 ) Municipal Court 
; ) of Chicago. 
JACOB BERKSON and MYER BERKSON, 
trading as Berkson Bres., ; 
Defendants in Error. ) 


Vs 


1861.A.194 


MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


This is a suit in replevin, in which the jury found 
that plaintiff was not entitled te the posse¢sion of the prever- 
ty taken. 

Both partiea were dealers in scrap iron, and the cor- 
troversy arose out of negotiations concerning a sale of scrap 
iron by the defendant to the plaintiff. It ie not in dispute 
that.the parties agreed upon a price per ton on a quantity of 
iron in defendants' yard, the quantity te be determined as weizh- 
6d in the yard upon delivery. Plaintiff paid #500 in cash and 
proceeded te remove the iron, and had taken out a quantity which, 
at the agreed price, amounted to nearly §5CC worth, when the de- 
fendants refused to allow plaintiff to remcve any more iron, 
whereupon thie suit was brought. 

Plaintiff claims that the sale was a completed trans- 
action, and herce it was entitled to the possessicn of the iron. 
On the other hand defendante claim that it was a "apct cash" sale, 
ne goode te be removed until paid for. After giving consideration 
to the conflicting testimony of the narties, we see no reason to 
disagree with the conclusion of the jury that the plaintiff failed 
to establish its claim as to the character of the Sale, and that 
the greater weight of the evidence rather inclines toward the 


Claim of the defendants. 
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It further appears that when plaintiff had taken away 


about *500 worth of iron, for which it had previously paid, de- 


fendants requested plaintiff to pay more money before any more 


iron should be removed, and that plaintiff promised to do so, but 


that plaintiff failed to keep its promise; that defendants re- 


peatedly told plaintiff that it must pay before more iron could 


be taken out, but that plaintiff failed to make any further pay- 


ment, and thereupon defendants refused to allow plaintiff's en- 


ployes to remcve any more of the scrap iron. 


Under the contract of sale as established by the evi- 


dence, plaintiff was not entitled te the poasession of the iron 


until it had paid for the same, and hence the verdict of the jury 


was 


had 


cerrect and the judgment proper. The fact that plaintiff 
not taken guite all of the iron for which it had paid did 
entitle: it to the possession cf all the iren remaining in 
yard, and we find no demand made for the delivery of any iron 
which plainti?f nad paid, not yet delivered. 


Other points are discuseed by both parties which do not 


modify this conclueion and do not call for ccomment. 


The judgment is affirmed. 
AFFIRMED. 
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FPRAEK A. KRAGA, } f 
befendant in Arror, j} ? 
} ERRGH/PS BURICIPAL COURT 
va. : j 
: F 2 ¥ E UAG i 
GeTT ¥, RVBHINSG, } i 
siaintiff.in Error. } 


BE, JUSTICR MGSURELY DALIVERED THE GPISICN G¥ THE coun?. 


7322 ia a avit far comiissions anid te be earned 
by plaintiff in securing a poate of defendant's prorerty. 
Upon trial the jury returned a verdiet for the slaintiff. 

Plnintiff testified thet in february, 1911, he 
was authorized by the defendant, throuch her son and agent, 
to secure a purchaser fer her property in Zest Madison street 
for 914,000. . He immediately began to work, and in Yay or 
June of that year interested Alex and Sasuel Sisenstein, wre 
made an offer of 514,050, This offer was comuunicated to the 
aefendant and was declined, and plaintiff wee told by defend- 
ent*s agent that the price of the property had gone up. Flsin- 
tiff then secured offers from the same parties of $14,500, 
$15,000 and $15,406, but all of said offers were refused, and 
fineily pleintiff was told by the defendant that the proserty 
was not for sale. This was in September. Subsequently the 
defendant and Alex Mistnustein continued their negotiations 
and the property was gold te Hisenstein in the following 
month, Oetober, for $14,600. 

it is claimed by the defendent that pisintiff's 
teatinony was weakened by erosd-exariination and that he was 
contradicted in sany respects by other witnesses, 

it wags peculiarly for the jury to detersine tre 


facts, and we see no reason fer concluding that the verdict 





faverable to plaintiff's side of the case is sanifestly a¢sinet 
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the greater weight of the evidence, fe do not sgree with the 
eontention thet in every case the testimony of two or more 
witnesses must necesserily neve greater weight than the tege 
timony ef a single opposing witnesa, 

The facts in tnis case are lize tznose in Hafner 
Ve. Herren, 165 Ill, 224, where tHe court asid: "it is suf- 
ficient if the sale ia effected through the efforte of the 
broker, or through infermation derived through bie. * * * 
it is siso true, that, where the seller consussates a gale 
of property upon different temas than these propesed to his 
agent the latter will not te thereby deprived of Kis Fight 
$e comsissions,* Toe the same effect are the decisions in 
Rigdon v. Hore, 226 i131. 382; Gilson v. Eason, 156 ill. 
S04; Henry ve. Stewart, 165 ill. 445, and Sright v. sce 
Clintosk, 136 tli. App. 456. 

Complaint is sade of rulings of tke court on 
evidence, ang also of the conduct of plaintiff's attorney 
upon the trial. After giving censideration to tnese pcints 
we are of the opinion that there was no errer in these 
rescects sufficientiy important to require a revergal. 

Tne judmment ia affirsed. 
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v, Ine ELDER, ) Fs 

Appellee, f 

ARE RAL. PROM MURICIPAL COURT 
V5, } Z 
] Fj GF CHICAGO, 
q THE PITTSBURGH, CINCINNATI, i é 

CHICAGG & 3T, LOUIS RAILSAY ae 
COMPANY, a § 

Appellant. a: 
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Mi. JUSTICE MeSURELY DELIVERED THE OPINION OF THA COURT, 


This is-an appeal from a judgment obtained by 
plaintiff for 9465 for damages to an automobile owned by 
him and struck by an engine belonging to the defendant. 
Flaintiff hase filed no brief in this court. 

The accident occurred the latter part of October, 
1911, sbout 7:20 ©. b., at the Tligabeth street crossing of 
the track of the defendant, At this point there is » single 
track running due east and west between 58th and 59th streets, 
while Llizabeth street runs north and south and crosses the 
railrond track at right angles. ‘The track is above the 
gerade of Elizabeth etreet and is reached by a slight ine 
Gline, (Un the east side of Elizabeth street is a coal yard 
surrounded by a fence tre south line of which is over 22 
feet north of the north rail of the track, there being 
nothing between the fence and the railroad to obstruct the 

. view eastward, 

vn the night in question Peter Kuhl and George 
Kammers, after having driven kr, Kider, the plaintiff and 
owner of the machine, to his residence on Yest 55th street, 

| proceeded west con 55th to Elizabeth and turned south on 
Blizgabeth., Aa they approached the railroad track an engine 


with one or two cars was going west over Hlizabeth street, 
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Kuhl, who was driving, stopped the automobile at the foot 
ef the slight incline running from the grade of “liznbeth 
strecst to tie track, which was about li or 14 fect sorth 
of the north rail. ke waited until the engine ano cares 
had proceeded westward about 50 feet. ““rineg =] this time 
the engine of the automobile was running. After the encine 
and cars had passed Eligebetn street Kunl started his ma 
chine up the incline; he looked neither te the exst nor to 
the west, but straight ahead, lie reached a point within 
two feet of the north railroad track when, looking east, 

he discovered an engine, with tse Headlight lighted and 
bell ringing, 15. feet east of Hlizabeti street and coming 
toward the crossing at the rate of 16 miles an hour. As 
Aubl testified, he gave tne engine of nis automobile more 
a8, which caused it to choke and step on the track, An 
effort was then made by both men to push the satomobile off 
the track, and they succeeded in moving it scuth over the 
track except the rear sieels. suhl then ran east on the 
south gide of the track for a distanee of 30 feet, caliing 
for the engineer to stop. The lecometive did not stop but 
hit the automobile. All this time the bell on the loeono- 
tive was ringing and the neadlignt lignted, and the fireman 
and engineer testified that they could see from 20 toe 25 
feet ahead of the engine, the engineer testifying that the 
first he say of the automobile was when the locomotive sas 
on the east crossing of Elisabeth street; that he was then 
running sbout eight miles an hour, end tint it was only a 
second after he saw the sutomebile uniil it was struck; 
that a& goon as Ke smw it he set tne air in emergency snd 
reversed the engine, but the rail was daxzp ane slippery 
and the engine slid on the rails abeut 4¢ to Go feet vest 


of Klizabeth street; tuat when he firss set the brakes he 
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was about 10 or 15 feet from the automobile, There were no 
Jights om the autemobile and ns signals or warning siven 
aim by anyone thut the automobile was on the track, 

The fireman testified that he did net see the 
automobile or any person until after the engineer ticld him 
ef the occurrence, 

We are cof the opinion that this accident was 
caused ty the failure of the ser in charge of the autono~ 
bile to exercise ordinary care. There was nothing to pre 
vent them from seeing the approaching locczetive with its 
headlight burning if they had looked. Eeither was there 
anytning to prevent them from hearing the ringing of the 
bell on the approaching locomotive. ‘The testimony shows 
thet it was a very dark night, snd we cannot conceive of 
anyone in the exercise of ordinary care driving an automo. 
bile on a dark night upon @ railread track, where it is 
known that trains are frequently passing, without the 
| Slightest concern with reference to whether or not a train 
as approsgening. uch conduct has been held tc be contri-e 
butery negligence tarring a recovery in sc many enses that 
further discussion is unnecessary, Among such eases are: 
Lovenguth v. City of sleoomington, 71 i111. 236; Chieago city 
By. GS. Ve Dinsmore, 162 i11. 656; Seidler v. Hranshaw, — 
250 i2i. 4253 Wilson v. iliinois Central & K. Co., 310 
233, GUS; Hewes vv. Chicago = E. i, He He Oo., SIF 111. 500; 
Chicage & Alton FR. =. Co. Ws Williams, 87 ili, App. 5113; 
Cleveland, €., G. = St. Le Ry. 0. vs Sparks, 122 i11., App. 
400; Chicagc, 8. & &. A. He Cow ¥. Umok, 156 i231. App. 425; 
Hew York €, & He Re Be Cow ¥. Yaidment, 168 Fed. Zi. 

Pinding, as we do, that plaintiff, through his 
agents in control of the uwsehine, was guilty of negligence 


wrich contributed te the accident in question, tne judgment 
is reversed szithout rezanding the cause. HEVSRSED. 
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FiRBARG OF FACT, 


fhe court fines thet the plaintiff, 3. lL. Flder, 
wes guilty of contributory neglicence which cnused the secie 
Gent upon which this suit is based, as charged in the state- 


ment of cleim herein. 
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In re Estate of CATHERINE ) 
WELCH, deceased. ) 
On the appeal of ) | 
JOHN H. O'BRIEN, ' Appeal from 
Appellant, ) Circuit Court, 
Cook County. 
vs, 
) 
MARGARET WELCH, 
Appe alot ee. ‘oe F tu ss hy oy f 5 


MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


In a proceeding under section 81 of the statute on 
Administration of Estates, the appellant, Jonn H. O'Brien, upon 
citation appeared in the Probate Court, and after hearing the 
evidence the court found that he had in his possession $985.10, 
the property of the eetate of Catherine Welch, deceased, and en- 
tered an order directing that the same be paid to the administra- 
trix. From this order appellant appealed to the Circuit Court, 
and he there appeared and defended, and after testimony had been 
heard the Circuit Court ordered him to pay this money to the ad- 
ministratrix; and from this order he has appealed to this court. 

Appellant's objection to the sufficiency of the affi- 
davit filed by the administratrix in pursuance of section 81, supra, 
is answered by the decision in Wade v. Pritchard, 69 Ill. 879, that 
where the party appears and goes to trial he waives any objection 
to the sufficiency of the affidavit. 

As to the point that all parties shown to be interested 
in the property or controversy should be brought before the court, 
it is only necessary to examine section 81, supra, to ascertain 
that it is not necessary to make the beneficiaries of an estate 
parties to such proceeding; they are in fact already parties to 


any proceeding in the course of administration of an estate. 
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The real controversy concerns the claim of appellant 
that this property was given to appellant by Catherine Welch to 
be held by him in trust for the benefit of certain persons. The 
elements necessary to constitute a gift inter vivos are stated 
thus in Telford v. Patton, 144 Ill. 611 (6280): 

"It is essential to a donation inter vivos, that the 
gift be absolute and irrevocable, that the giver part with all 
present and future dominion over the property given, that the 
gift go into effect at once and not at some future time, that 
there be a delivery of the thing given to the donee, that there 
be ‘such a change of possession as to put it out of the power 
of the giver tc repossess himself of the thing given.' (1 Par- 
sons on Cont., marg. page 234.)'" 

To the same effect are Selleck v. Selleck, 107 Ill. 389; Shafer 
v. Manning, 132 Ill. App. 570, and Divine v. Stepanek, 176 Ill. 
App. 61. 

In the case before us the evidence fails to establish 


a gift inter vivos in trust. Appellant was Mrs. Welch's agent 





with reference to the sale of certain real estate, and collected 
the money therefrom which he retained, of which the fund in ques- 
tion ie a part. He testified that he held this money subject tc 
Mrs. Welch's orders, and he explicitly says that if at any time 
during her lifetime she had asked for it he would have turned it 
over to her. We are of the opinion that the entire testimony 
shows that Mre. Welch and the others who knew of the matter con- 
sidered the money tc be hers, to be spent or disposed of in what- 
ever manner she saw fit during her lifetime, without any intention 
of parting with its control. 

The judgment of the Circuit Court was right and is 
affirmed. 

AFFIRMED. 


tnsIf{sqqs to mislIo sdt entsonoo yetevortnoo [ser edT 
od dofsW esairedts) vd tasileqqs ot asvig ssw ytreqorq sidd tedi 


edT .amoeteg aiatiso to stitemed edt tot teutd ai mid yd bled ed 


beteve ers Bsoviv zetni ttig s etutitenoo o¢ yrseascen atasmoleo, 


7(083) (£8 .LLI aL .nodtsd .v brotfeT at audé 


edt tsdt .soviv azstat gottsnob s ot ([sttneees ai ti" 

{{s dtiw tisq tevis odt teds ,sldsooverti bas stuloads od ttig 
edt tsdt ,asvig yireqorq edt tevo Moinimob erwtvd baa tasearq 
tsdt .omit etutut omoe ts tom bas sono ts toetie otnt og tk 

etsdt tsdt .semob edi ot nevis untdt sdt to yrevifob s ed ex 
towoq ods to tuo tt iyq od 68 notsasssoq to esnsdo s dove' sd 
-tei £) '.asvtg gentdé edt to tfleemid assaaoget o¢ teviy sdt to 
*(.805 onsq .yrsm ,..é¢n00 no anos 


teted® ,e@8& .I[fI VOL .xosflIea .v doollee ers tootte omsa odt oT 
e{{I STL .densqete .v saivid bas .OTe .qgA .[fI SEL .gninnsM .v 
—f35 .qqh 

deifdstas of slist sonebive sds eu sroted S689 eds al 


tasgs a'doloW .s1M asw tneifeqqkh .teurt al soviv xrstat ttig Bs. 





betosf[loo bas .ststas [set atstres to sl{ge sdt ot oonsretet ditw) 
-seup ai bout eit dotdw to .bemtstsr ed doidw mortstoedt yemom edt, 
ot toetdva yenom eidt bled od tsdt bettitest sH .trsq.s si noisy 


emit yas ts ti tedt sysa y[tioifaqxe od bos ,arsbro e'dolfoW .erM. 


ti beats eved bluow ed tt tot betes bed ode omitstil red gattud, 


yaomiteot ertine odt tsdt noinigo edt to sts oF -ted ot: 19v0. 
-109 19ttsm edt to wend odw eredto edt bas dolsW .axM tedt swode 


-tsdw ai to bssoqstb ro tneqe od ot ,s1ed od of yenom ods betebia, 


soltastat yas tuodtiw .enistetil ted zniuvb tit wsea ods i9enaism reve: 


.fottnoo att déiw gnisisg te, 
si bas ¢dgit aew druod sivottd edt to snempbyt edT ; 


bemritts 
. TAMATAAA 





gangrene 


ry Ca MR 
yin? pn 


poi, ie bes la 


Ox 


f 





a ee 


AT A TERM OF THE APPELLATE COURT, 


i 










Begun and held at Ottawa, on Tuesday, the! first day of October, 
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in the year of our Lord one thousand nine hundred and twelve, 
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within and for the Second District Be A State of Illinois; 
Mpresent--The Hon. DORRANCE DIBELL, Presiding Justice. 
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Hon. HENRY B. WILLIS, Justife. 


Hon. CHARLES WHITNEY, Fast 4s. 


CHRISTOPHER C. DUFFY, clerk. 


ee a1 & 
J. G. MISCHKE, Sheriff. ji 3 6 fi 














ID 
BE IT REMEMBERED, that afterwards, to-wit: on the +@th day 
of March, Se 19S, the opinion of the Court. was filed in 


the elerk”s office of said Court, in the words and figures 





following, to-wit: 
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Gen, No. 5836 
The People of the State of Illinois, 
Defendant in Error, 


vs Error to McHenry. 


Romo Frioni, Plaintiff in error, 186 PN 2 es 


; Dibell ? J, 
Romo Frioni and three others were indicted in the 


citcuit court of McHenry County, Ali the counts of the in- 


















Gictment were quashed except the fifth, sixth and tenth, 
“The fifth count charged that the defendants, in said county 
fr udulently conspired with each other, with the fraudulent 
anc malicious intent feloniously to obtain by false pretenses 
‘the moneys of the Citizens State Bank of Crystal Lake, an 
| Tllinois corporation, and to cheat and defraud said bank of 
“the same, The sixth count was substantially the same, The 
tenth count charged that said defendants, in said county, 
‘fr udulently intending to get into their possession a large 

um of money, of the value of, to-wit $860, a more particular 
dexcription of which was to the grand jurors unknown, of 
moneys of the Citizen's State Bank of Crystal Lake, an 
Illinois Buxxexrxkian banking corporation, by false and 
fraudulent means, did fraudulently and feloniously conspire 
together with each other and with other persons whose names 
Here unknown, to obtain by false pretenses said sum of money 
of the moneys ¢ the Citizen's State Bank of Crystal Lake, 
vith the intent to cheat and defraud said bank, Frioni pleaded 
hot guilty, and was tried alone, and was convicted and sen- 
enced to imprisonment in the penitentiary, and to pay a fine 
& sued out this writ of error to reverse the judgment. 
>. So far as appears from the record before us, it is 
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the defendant is guilty, True, the jurors had an opportunity 
which we have not, of seeing the witnesses, But to sustain a 
conviction upon this evidence, it is material that the record 
should show that the jury were properly instructed, The 

fifth instruction given at the request of the people, in 


telling the jury what was sufficient to sustain a charge 



















of conspiracy, entirely omitted the element of false pretenses, 
The Conspiracy must have been to obtain by false pretenses, 

. ain order to meet the charge in the hree counts above 
stated, The eight inetruction given at the request of the 

: people, after stating the rule of law that the defendant is 
presumed to be innocent until a verdict is reached finding 
him guilty, further said: “This rule of law is not meant to 
: prevent you from being convinced of the guilt of the defendant 
at any time during the trial when the evidence, if any, 

is sufficient to so convince you of his guilt, and if you 
_@re convinced by the evidence at any time during the trial 
“of the guilt of the defendant in manner anc form as charged 
in the indictmentm, beyond a reasonable doubt, and there is 
“Re other subsequent evidence which raises in your mind a 
"reasonable doubt of the guilt of the defendant, and you 
Temain so convinced until all of the eviience is in, then 
should find the defendant guilty." The effect of this 
instruction would naturally be to give the jury to under- 
Stand that they could arrive at 2 conclusion of the defend- 
nt 's guilt before the hearing of the evidence was completed, 
nd after being convinced of his guilt, tey had a right to 
®emain so convinced, unless other subsequent evidence raised 


n their minds a reasonable doubt of his guilt, whereas the 
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Hives the jury to understand that if they are still convinced 
his guilt when all the evidence is in, that conclusion is 

> remain regardless of the arguments of counsel and the 
nstructions of the court, It tells the jury that they 

pbuld findthe defendant guilty if they are convinced of his 
milt at the close of the evidence, whereas the presumption 
innocence is to remain with the jury until, after they 

e heard the evidence and the arguments of counsel and 
instructions of the court, they retire to their jury 

and are there satisfied of his guilt beyond a reasonable 
int. The tenth instruction directs a verdict of cuilty, 
contains no reference to the evidence, and does not 
Wuire the jury to find his guilt from the evidence, The 
feventh instruction applies to the defendant only the prop= 
sition that they may take into consideration the fact, 
puch is the fact, that he has been contradicted by other 
itnesses, There were other witnesses who were contradicted 
that proposition should have been made to apply to ail 
the Witnesses, and not to the defendant alone, The thirteenth 


ruction given for the people, relating to the subject of 


Aa. eo ne 


onable doubt, was a stock instruction, often approved, 


pt that there was inserted therein the following: "To 


— at 


on 


% under the influence of doubts unreasonably created 


cat 


whatever cause is a vittual violation of the juror's oath, 
dan offense of creat magnitude against the interests of 
Giety." We regard this as an effort to frighten or drive 

@ jury to a conviction , and we think the language une 
thorized, In all these respects we regard the instructions 
_@Froneous and injurious to the defendant, 

“For the errors indicated, the judgment is reversed and the 


1@ remanded, 
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PATE OF ILLINOIS, |. 
SECOND DISTRICT. Se: 


) IT, CHRISTOPHER C. Durry, Clerk of the Appellate 
urt, in and for said Second District of the State of Illinois, and keeper of the Records 
1 Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
d Appeliate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one thou- 





sand nine hundred and thirteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 









(Begun and held at Ottawa, on Tuesday, the first day of October, 
in the year of our Lord one thousand nine/hundred and twelve, 
Wathin and for the Second District of the State of Lllinoder 
mesent--The Hon. DORRANCE DIBELL, Presidige Justice. 

Hon. HENRY B. WILLIS, Justice. 

Hon. CHARLES WHITNEY, Justice. 


CHRISTOPHER C. DUFFY, clerk. 1 8 6 bE Ac Pan 6 


J: G.{MESCHKE, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the *#th day 
Poe bas, the opinion of the Court was filed in 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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5856. & 5857 
Le for use ete, appellant, 

vs Avpeal from LaSalle. 9 
| Ine Witzman, et al appelles, 1 8 6 i JA. 
Curiam 


The two cases above entitled were actions of debt on tise 


bonds of Witzeman as circuit clerk of LaSalle County 
ering two terms in said office, In each case all breaches 
sigr d in the deavaention were dismissed wxcept the second 
ach, which related to naturalization fees, In each case 

| defendants demurred to the second breach, and the demure 
‘Was sustained, and the plaintiff elected to abide by 

d demurrer and thers was judgment forcests against plaintiff, 
m Which plaintiff appealed, 

: Appeals in actions at law lie from final judgments only. 
make these orders final, they should have adjudged "that the 
intift take nothing by his suit, and that the defendants go 
° without day"® as held in Seghetti v Berry Coal Co, 169 

-« App. 488; Ajax Rubber Co, v Gray, 179 Ili, App. 377, and 
ple v Johnson, 179 Ill. App, 467; and in the cases there 

| and Ig Wenom v Fossick, 213 Ill, 70, For the reasons 

in those and other cases, these cases are still pending 
the court below, and we have no jurisdiction to decide the 
of the controversy. It would be idle for us to ignore 
defect, and decide the merits; for, if we should 

rm the action of the trial cov%St and an anpeal should 

re ecuted to the Supreme Court, our judgment would be 

as void, as held in Chicago Portrait Co, v. Chicaco 

mm Co, 217 T1l, 300, 

le appe is are therefore dismissed, with leave to each 

to withdraw allpapers filed by it. 
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ATH OF mee J 
' SECOND DISTRICT. ae 


1, CHRISTOPHER C. Durry, Clerk of the Appellate 

rt, in and for said Second District of the State of Illinois, and keeper of the Records 

Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

d Appellate Court in the above entitled cause, of record in my office. 

| In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 





day of in the year of our Lord one thou- 


sand nine hundred and thirteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the iver ey, of October, 
in the year of our Lord one thousand nine hundred and twelve, 
j 
methin and for the Second District of the State of Divinone: 
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‘ ; 
Present--The Hon. DORRANCE DIBELL, Presiding Jhstice. 


| 
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: Hon. HENRY B. WILLIS, Justice. | 
} Hon. CHARLES WHITNEY, Justice. | 
CHRISTOPHER C. DUFFY, Clerk. 


‘* TU) Ge MISCHKE. Sheriff, 
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BE IT REMEMBERED, that afterwards, to-wit: on the #@th day 


c Maser’, Mos Sts, the opinion of the Court was filed in 
me Clerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 
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@ People of the St-te of Illinois, 
k rel Charles Agnew, Plif, in error. 


vs Error to LaSalle, 


1861.A. 21% 


The People of the State of Illinois on the relation 


ward Graham, et al Defts in error, 


Curiam, 


Charles Agnew presented a petition to the court below 

jr leave to file an information in the nature of a quo 
franto against Edward Graham, F, E, Blakeslee and P, J, 
vise and were granted such leave and thereafter filed an 
formation charging that said persons were unlawfully 
ding and executing the positions of mayor and aldermen 

f the city of Earlville, and the positions of president, 
eretary and member of the board of local improvements of 

1e city of Earlville, and prayed that they be required to 
er by what warrant qYhey and each of them claimed to 
ld and execute said offices, diane were served and 

© respondents filed a plea setting up their title to said 
bffices, A general and special demurrer was interposed to 
Beid plea, and said demurrer was overruled, and the People 
Tested to abide by such demurrer, The court entered a rule 

a the People to reply instanter; defaulted the people for 
nant of a reply; found the respondents not guilty, and en- 
tered & judgment that the defendants recover from the people 
on the relation of Charles Agnew their costs, with execution 
therefor, From that order plaintiff prosecutes this appeal, 
We are of the opinion that after the plaintiff elected 
2 abide by its demurrer, thus submitting the case upon a 
Stion of law only, the court should not have ruled plaintiff 
30 reply and should not have defaulted plaintiff and should 


t have entered a finding, and that these matters appearing 
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a the record are surplussace, A final judgment after the 
urrer had been overruled and the plaintiff had elecyed to 
ide by that demurrer would have been "that the -laintiff 
nothing by its suit and that the defendants go hence 
thout day"a, followed by a judgment for costs, which however 
mould not have awarded an execution against the people al- 
hough it might have awarded an execution against the ree 

iz, There is no final judgment, as nerd in Seghetti v 

wry Coal Co, 169 Ill, App. 488; Ajax Revbore Co. v Gray, 
Ill. App. 377; People v Johnson 179 Ill, App. 467; Wenom v 
yssick, 213 I11. 70, 

| As there is no final judgment we have no jurisdiction 

) decide the merits of the controversy, If we should 

affirm the trial court and an appeal be prosecuted from 

| judgment to the supreme court our action would be 

treated as void, as held in Chicago Portrait Co, v Chicago 

mn Ce. 317 Ill, 200, The appeal in therefore dismissed 
With leave to each party to withdraw all papere filed by it, 
Appeal dismissed, 
























\" abe 5 eal “a 
eft tetts toro my bist Lartt A jepseaulqise ozs bte 
ot heyoole had titintel@ es? bad betutre¥o" ben? saer%e 
Tittntele ent ¢tsdz" meed eved blyow sexiwiteb oe 

. yoore d o einebneted »edt pets bad’ dive cde td: “gatiton 
"gevewert Satie “edeos A BE & yd bewoiLlot a" ved ta 
e -is elgosq edt tentegs foltuoexe ge hebzaus eves oa * 
eT edt venlegs nottvoexe a8 bebrews ha! oR site 
v bt terdgee ori bled es ytnemgbut Lert? on ALS 70 Eval 
ran 4,00 Funda Zath 4080. ggh LAT GOL, 190. Lagph 
¥ mone¥ iT .qgA ,L1T @YL moendol vy eLgoot 4YVE_ va 
Oe as OF oiT bLB 
notvorbetsut | on eved nd on dnomgbut, Lent og a oxed? 
‘Aiuede ew tI oyatevosimeo ah P? ‘atten ent. 
Por betvoveorg ed Leeqas ey Pen ‘tzu00 Iatxt oi + 
ed bivow noites ‘two fives ono zu edt. ot. #a0m ' ms 
ogaordd v 200 #textz0% QgA0EKO at Died as ey tm 
beasimeth etotexeds at fagans ext 12008 LST, yis 49 
«th yd he ltt eteqs ffs wanbdt tw oF Wrsq 2 190? SF oak 


beagimezb 8 ch es 
g # eg =) ~ BT ONSR ba : 

Sine De ” - , 
nf 


sh La ott 


~- 


vider oF ef rom e 


~ 
~eD {Fe qe | i 


at Yo noktalexs 
att meek Oe 
et: ioen, ef% Yo. ora OF 
geetcored atl we 
mii «xia wal te | 
Ait ved Fon b ‘woe | . : 


+, Pu i 
1 etecsar agate Jace RAS ‘2 
ee ic GaPARY 9 bores 





STATE OF ILLINOIS, | 4, 
' SECOND DISTRICT. SS. |, CHRISTOPHER C. Durry, Clerk of the Appellate 


Jourt, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one thou- 





sand nine hundred and thirteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


é 
# 


Begun and held at Ottawa, on Tuesday, the sevgnth day of Aprid., 
in the year of our Lord one thousand nine ; jaa and fourteen, 


| mithin and for the Second District of tife State of Illinois: 
; f 
Present--The Hon. DUANE J. CARNES, Presiding Justice, 
i PA 

} 





i 
Hon. DORRANCE DIBELL, Justice, 


Hon,“ CHARLES WHITNEY, tee ee = 


CHRISTOPHER C. DUFFY, ee 3 


Tee? HISCHKE, Sheriff. ji 8 6 TA. a2 2 3 














BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 





meeApril, A. D. 1914, the opinion of the Court was filed in 
mene Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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ve Error to DeKalb, 


| Sinton Clayton Patterson, Excr, 


&. Deft. in error, 1 Q 6 TA, yd Pd 


on 
Whitney P. J, 
‘ Mary E, Quick, plaintiff in error hereafter styled 
plaintiff, filed her petition in the county court of DeKalb 
county, Illinois, in the matter of the estate of Henry Pat- 
terson deceased for the allowance of a child's award under 
Section 77 of the statute on the administration of estates. 
An answer was filed to the petition and the cause was heard 
in the county court and the prayer of the petition denied. 
An appeal was taken to the cireuit court and heard with th e 
‘same result, amd this writ of error is prosecuted from that 
judgment of the circuit court denying the prayer of the 
petition, Numerous errors are assigned on the record, but 
the argument is confined to points which go to the merits 
a of the controversyonly, 
Henry Patterson deceased, died testate in DeKalb County 
Tilinois, March 17, 1910 leaving 2 will which was made April 
28, 1903 in which will the following provision was mide for 
Mary E, Quick, the plain'iff, and to whidh we will have oc- 
_ easion to allude briefly hereafter, "I give and bequeath to 
; my beloved daughter Mary FE, Patterson the sum of #150,00 the 
same to be received and accepted by her inlieu of any award 
to which she may be entitled out of my estate, and I make 
the payment of the same a charge upon my real estate,” Mary 
=z Patterson married and became Mary ©, Quick on March 4, 
1904, Henry Patterson at the time of his death left no widow 
ut left Charles F, Patterson, Herman Patterson, the said 
ry E, Quick and Clayton A, Patterson ag hie children and 
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 heire at law, At the time of his death he was a housekeeper 
| and the head of a family, This will was probated and Clayton 
} Patterson named therein as executor, qualified as such and 
had the estate appraised, The appraisement bill was returned 
without the allowance of a child's award and thés petition 
was filed by the plaintiff setting up that she was the 
daughter of the deceased and living with him at the time 
of his death, her mother being dead, and that she was en- 
titled to a daughter's ma award, and that the appraisers 
had failed to mahe an award for her, Henry Patterson lived 
in Genoa and the plaintiff taught school there, Her husband 
whom she married March 4, 1904 lived in Rockford and had an 
office there and a living room and he voted there, Plaintiff 
Was accustomed to go to Rockford at the close of school on 
Friday afternoon and returned to Genoese on Sunday evening or 
Monday morning. She lived at her father's home during the 
Week while she was teaching, According to some of the wite 
nesses she did not go to her husband's place of residence 
more than two or three times in the course of a month, She 
spent part of the suxmer vacation with her husband and part 
With her father, It appears clearly from the evidence that 
she and her husband were on friendly relations and living 
and co-habiting together as husband ond wife, 
This case galls within the rule established in the 
ease of Evans v Evans, 164 I11, 614, and the reasoning of 
the court in that case is applicable to this case, "The 


family relations that existed between appellees am her 


| ~ husband while she was staying with her father were friendly 


and in “no way adverse, The husband of appellee was the head 
of hie family and his domicile and in contemplation of law 
his wife's domicile and residence so long as their relations 


were not advesse, * * * * Deceased was a householder and the 
g 
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head of his family. The question arises, could appellee be 

& member of two families at the same time, The design of 

the statute is to furnish an allowance to sedis t~ members 

of the family eurviving the death of the housekeeper for 

@ne year, * * * * Bo long as the relation of husband and 

wife existed and nsither of them had @ny intention of breaking 
such relations, the residence of the husband was in the 

eye of the law her residencem, and she could not be a member 
of another family," 

It is clear to us therefore that the residence of the 
plaintiff? was withxx her husband in Rockford, The fact that 
she was teaching shhool did not indicate any separation 
between herself and husband and of course, it was conveniert 
for her to board with her father during the week. For the 
Teasons stated in the Evans case we are of the opinion that 
the petition for an award was properly denied... It is cén- 
tended there is no reason for denying the award growing 
Out of the father's will in behalf of the daughter, 

If will be seen from the will which was made April 38, 1902 
before the marriage of plaintiff that this provision in regard 
to a child's award was made, There is no evidence in the 
record that this legacy of %150,00 was ever paid to the 
Plaintiff, When she married in 1904, and thereby in legal 
effect acquired the residence of her husband, she in law 
ceased to be a member of the family of Henry Patterson, and 
Geased to be entitled to a child's award as a member of the 
family of Henry Patterson, 

We cannot see that this provision in this will has any 


bearing on the case, Judgment of the circuit court affirmed, 
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STATE OF ILLINOIS, } me 
SECOND DISTRICT. S I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this fifteenth day 

of April, in the year of our Lord one thousand nine hun- 


dred and fourteen.: 





Clerk of the Appellaie Court. 
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AT A TERM OF THE APPELLATE COURT, 


f 


: 
Begun and held at Ottawa, on Tuesday, the sevénth day of April, 


> 


in the year of our Lord one thousand nine hundred and fourteen, 
within and for the Second District of thé State of Illinois: 
Present--The Hon. DUANE J. CARNES, Presiding Justice. 


Hon. DORRANCE DIBELL, Justice. 


oon RP Rie WHITNEY, Justice. P 


= a 


CHRISTOPHER C. DUFFY, Clerk. 


J. G. MISCHKE, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 


meeopril, A. D. 1914, the opinion of the Court was filed in 


mene Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No. 5837 
The People &c, on the relation 
of Myrtle Pope, appellee, 













vs Appeal from Co, Ct, Lee. 


| ‘Fred Jensson, appellant, 1 8 6 I WA. 2 2 4 


_ Whitney, P. J, 
7. _. This is a prosecution for bastardy. There was a vere 
dict of a‘jury finding appellant guilty and judgment on the 
a verdict and this appeal is from that judgment. The errors 

_ assigned and argued are, the judgment of the court is not 
 gustained by the evidence, error in giving the 5th, and 6th 
 dnetructions for the people and in refusing the and, and Srd. 
instructions offered by appellant, Anyother errors assigned 
are presumed to be waived, On the whole we are satisfied that 
the evidence sustains the verdict, It has the approvel of 
the trial judge and unless there was reversible error in 
eivine or refusing some of the instructions, the judgment 
ought to be affirmed, 

A>pellant's regused instructions are substantially cov- 
ered by those given for appellant, We see no reversible 
error in giving any of the people's instructions, unless it 
‘might be possible in the 5th, people's instruction, That 
geems to be supported however by Johnson v The People, 140 
T11, 350 and The People v Bibb, 155 Ill, Aop, 371. 

Judgment affirmed, 
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STATE OF ILLINOIS, : 
SECOND DISTRICT. { ss. 


I, CHRISTOPHER ©. DuFFy, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my band and affix the 

seal of the said Appellate Court, at Ottawa, this fifteenth day 

of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the sevénth day of April, 
i the year of our Lord one thousand nine Pea and fourteen, 
within and for the Second District of tng State of Illinois: 

Present--The Hon. DUANE J. CARNES, Presidifg Justice. 

Hon. DORRANCE DIBELL, eee & 

Hon.” CHARLES WHITNEY, ieee ee 

CHRISTOPHER C. DUFFY, clerk. 

J. G. MISCHKE, Sherift./ 1 Q26 by Aa yi 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
of April, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5845 
The People &, ex rel 
Charles A, Johnson et al 
appelles 
vs Appeal from Peoria, 


John Bushell et al 


appellants, Y § 6 1 A. 2 vs 9 


Appellee filed its bill to enjoin appellant from 


Whitney, P, J. 


conducting, operating, running or working his asphalt face 
tory within the residence district of the village of Avery- 
ville, Illinois, in a manner to cause dense cloude of smoke 
to issue therefrom or in any manner causing dense clouds of 


dust, dirt, pulverized stone or other substances to arise 


therefrom, or permit any noxious or offensive syell to emanahe 


from said factory which was offensive or dancerous to the 
health of individuals or the public, The bill was properly 
verified and a preliminary injunction was issued thereon, An 
answer was filed to the bill traversing the material alle= 
gations of the same, and replication was filed to such an- 
swer, and the cuuse was réferred to the master to take 
proofs and report hie findings, The master took proofs and 
reported the same with his fiddings, Objections were in- 
terposed before the master and overruled by him, and excep= 
tions were filed to the master's repdért in the circuit court 
and overruled, Dec ree wae ehtered in accordance with the 
master's report, making the injunction perpetual, from which 
this appeal is prosecuted, 

Appellant was makkng asphalt to put down on th- 
streets of Peoria and operat&ng his plant in the village of 
Averyville to prepare said asphalt for paving purposes, The 


Plant was located on the west side of the right of way of 
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a bramch of the Rock Island Railroad, which ranin a north- 
Westerly and southeasterly direction, and was adjoining the 
right of way on the west. This was located on a side hill, 
It was lower to the west of the factory and there were resi- 
dences there, mostly tenement houses, The land rose to the 
@ast and Rock Island avenue was east of said right of way 
and the houses facing on it east of the avenue were many 
feet higher than the plant of appellant, The state's attor- 
ney on the relation of & large number of persons who owned 
houses on the east side of Rock Island avenue above the plant 
filed this bill to enjoin appellant from so operating his 
plant as to cause smoke and dust and offensive odors, Ths 
right had not been established at law holding this factory 
to be a nuisance before the bill was filed. Appellant con= 
tends there is a serious doubt whether any such injury 
is inflicted upon the homes of the relators, and that there- 
| fore it was error to take jurisdiction in a court of equity 
before the right was established at law, 
| The case of The Deaconess Home & Hospital v Bontjes 
207 Ill, 553 lays down the rule when such a suit may be 
brought first in equity. Upon consideration of all the evi- 
dence we conclude that the case is clearly within the 
law as announced in the last cited case and that there is 
- mo substantial denial but that the property of the relators 
upon the uphill side and a short distance east of the plant 
is injuriously affected and the people living therein made 
ill, and the front part of their houses made inkabiiabis 
uninhabitable whibe the plant is running, There is 4 con- 
trariety of evidence in this case but nothing that could 
be called a conflict on the fact of the factory being a 
nuisance to the property of the relators, he fact that 
‘people who lived to the weet and on much lower ground did not 
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suffer from the smoke and odors does not rebut the evidence 
that those on the up hill side whose windows were on a level 
ith the top of the chimneys of the plant and on the side 
a which the prevailing wind blows from the plant are 
so affected. We conclude there is no substantial dis- 
pute in the evidence but what the relators 2re so injured 
that the injunction was properly granted and propery made 
perpetual, The decree of the court below is affirmed. The 
otion to tax the cost of additional abstract agsinst anpel- 
lant will be allowed, 
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STATE OF ILLINOIS, {ss 
" _ SECOND DISTRICT. * I, CuristopHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
_and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
aid Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my band and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 
dred and fourteen. 


a 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the : oe day of April, 
i 


in the year of our Lord one thousand nine hundred and fourteen, 
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Hea 
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Present--The Hon. DUANE J. CARNES, Presiding Justice. 
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Hon. DORRANCE DIBELL, Justice. 
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“Tion. CHARLES WHITNEY, Justice. 


within and for the Second District of the Sijahe of ELilano ie: 


beds 


CHRISTOPHER C. DUFFY, Clerk. 





J. G. MISCHKE, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 






meeapril, A. D. 1914, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


3 


Bliowing, to-wit: 
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Gen, No, 5848 
| Roy Forney, appellee 
a” vs Appeal from LaSalle, 
Crawford Locomotive 4 Car Co, 
_ & corp, appells nt, 
“Mhitney, PJ, I861.A. 231 
? sf Roy Forney, appellee went to work for ihe 
_ Crawford Locomotive & Car Company, appellant - December 5, 
| 2911, and quit apparently on December 231, 1911, anc brought 
. suit for a balance claimed to be due on wages on January 13 
1912, before a justice, He recovered before the justice and 
ona jury trial in the circuit court on appeal also recovered 
' from which judgment in the circuit court this appeal is 
prosecuted, There is no appearance in this court for appelice, 
The proof clearly shows by appellee himself, and by his 
f brother who was gitisa sid at the same time, that they were 
_ hired to work at piece work and not by the day. When they 
game to be paid on December 30th, or 2lat, they found they 
_ had-only made about seventy cente a day, and after working 
_ one day longer, quit, and served notice that they would sue 
_ for wages, and they are now claiming for this work, Other 
men were working by rhw day and were makkng %33 cents an hour, 
‘These men did not hire by the day, but expressly hired by 
_ the piece, There is evidence by appellant tending to show 
they spent much of the time in idleness instead of at work, 


ae, 1. 


_ The excuse appellee gives is that they asked for the scale 


v. lis were not so and they wished to know what the scale was 


re 
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pefore they did work by the piece, they should have stopped 
working until the scale was shown to them, There is no claim 
that the prices fixed by the scale were unreasonable or unjust 
They chose to contract to do piece work, They claim to have 
“been told they could make four to five or six dollars a 
day by the piece, but upon examining the evidence on direct 
and cross examination it ie clear what they were told was 
that good workman had made such wages by the piece, They 
had an express contract to work b- the piece and were paid 
by the piece and accepted the pay, and there is no pos- 
Sible ground on which they could be permitted to recover 4 
Gay's wages. he judgment therefore cannot stand, If this 
Were all, the case would have to be remanded in order to 

- pernit appellee to recover, if possible, for the one day 

| which he did by pisce work after he had been paid, Aoe= 
pellant tells us that that day has been paid for and on mo- 
tion to retax costs in the court below fm the attorney for 
appellant testified he believed, or had been informed by 
his client, or some of its officera that that one day 

: had been paid, but there was no proof before the jury. We 

— do not However remand for this reason, When aopallee made 

_ His application for work he signed an agreement in which, 

. among other things, he agreed if he resigned of his own free 
will he would wait until the regular pay day for his wages, 
which the application stated is the 15th, of each month. 
‘He did leave of his own free will and therefore, he agreed 
to wait until January 15th. for the <r of his wages, 
if any, He brought suit for it on the 13th, day of January 
42 he had not been paid for that one day, he susd for it 

_ prematurely, All pleas are oral.before the justice and con- 
Sidered as pleaded, and this agreement is considered as 
jigaded in abatement, 

Appellee signed this application without reading it according 
to his testimony, but we are satsified that under Ohlmeyer v 
herican Steel & Wire Co. 168 Ill. App. 195, he is bound by 


hat application and commenced this suit prematurely, There- 
re we are not required to remand the case, Judgment reversed, 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. Wore I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, ot record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 





dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day -of April, 


in the year of our Lord one thousand nine hundred and fourteen, 


within and for the Second District of the Sivante vO Lt lcimneonic: 


Present--The Hon. DUANE J. CARNES, Presiding Justice. 


Hon. DORRANCE DIBELL, Justice. 
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ae are WHITNEY, Justice. | Ar 
/ CHRISTOPHER C. DUFFY, Clerk. 
2 3 2 c Cy 6p 
J. G. MISCHEE, Sheriff. : Q G T A : 2 3 P 











BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
of mprtl, A. D. 1914, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
















er a | ¥* >, a ; Ri ie Se i, See 
ase saat ta, ae : % i ga ae i; a ai Seo buat 
i 7 + 


_TAUOD: ATAIISTIA. \anT %O on 


ane shen 


* 


e rtwa 10 ysb dinsvea edt «YebaouT a0 ‘amid fo ‘t 
ne . 








,usetityot bas Bacher oid basevods mao brod wo 


F End 2 
7 


gn Saat eis to etsia od to torssaid booo98 edd 





= ; -sottant wubreegt -@RMAAD. .t SUAUG nol 


‘ponsaet _II9810 @OWARAO 


r% Ne oe 
he Jorrut /YSUT IAW 2a 


er 


i. x9t9 -YUTUG a 


-1tited@ , SHH 


usb di@f edt ao :ttw-ot ,ebtswratts ted? , OFAR SI 


nt belt) asw jiyod edt le noraigo Sat ,sEeL <0 


a 


se9twatt bas abtrow st at od bise Yo: s0ttto- 





< 
fe 
om 
- i, ne 
q <<. > 
“ . 
es, ws ps - 
woe* Sah . ~~ 7 wy, ; a - 
% 2 ie = Cs 4 
a » * «ee f ‘, wh ks i igs oat 


Gen, No, 5849 
C, Forney, appellee 





Mm vs Appeal from LaSalie, 
Ditenford Locomotive & Car 
Co. a corp. anpellant, 1 8 6 T e Ds o > 
Whitney, F. J. 
"This appellee was a brother of the appellee in case 
Genl, No. 5848 deoided at this term, and hired out at the 
) same time and quit at the same time, and each testified for 
the other substantially to the same state of facts as in 
Genl, No. 5848, and the case is practically and substantially 
the same as that case and should be decided in this court 
the same, 
The reasons are set forth im case No, 5848 for ré= 
versal of the judgment, and the same reasons are to be 
considered as stated in this caas, 


Judgement reversed, 
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STATE OF ILLINOIS, 
SECOND DISTRICT. Gi 


I, CHRISTOPHER C. DuFFy, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this fifteenth day 

of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the seventh day of April: 
in the year of our Lord one thousand nine hundred and fourteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. DUANE J. CARNES, Presiding Justice. 

Hon. DORRANCE DIBELL, Justice. 
a ~, 4 
fi 


Hon. “CHARLES WHITNEY, Justice. | 


CHRISTOPHER C. DUFFY, Clerk. 


J. G. MISCHKE, Sheriff. : G + A 932 
,rare 











BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
meoprit, A. D. 1914, the opinion of the Court was filed in 
she Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 5850 
T. D, Murdock et al 
appellants 
vs Appeal from Warren, 
. The Calgary Colonization Co, 
appellee, 86 4 he 932 
Whitney, P. J, 1 
T. D. Murdock and R, V, FR@l1d, appellants sued 
appellee on a contract for commissions on the sale of land 
“Which contract was oral, and there was a plea of the stat- 
ute of limitations of the state of Manitoba, where the 
contract wqe made, and a demurrer thereto, which was over- 
rhled, Thereafter, appellee withdrew its plea of the 


general issue and appellants elected to stand by their 





demurrer to said plea, Thereupon, @ judgment for costs 
was entered in favor of appellee against appellants and 
from that judgment this appeal is prosecuted. Said judg= 
ment is not a final judgment. A final judgment would have 
been that “plaintiffs take nothing by their suit and that 
defendant go hence without day", (Ajax-Grieb Rubber Co. 
v Gray, 179 Ill, App. 377 and cases there cited.) 

The &ppeal must therefore be dismissed with leave 


to each party respectively, to withdraw their papers, 
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STATE OF ILLINOIS, {ss 
SECOND DISTRICT. 4 I, CHRISTOPHER ©. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 


of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 





in the year of our Lord one thousand nine hundred and fourteen, 


£ 


within and for the Second District of the State of L1Lilinoiis: 





‘Present--The Hon. DUANE J. CARNES, Presiding Justice. 


rd 


Hon. DORRANCE DIBELL, Justice. 


i. 


2 Age WHITNEY, Justice. © 


CHRISTOPHER C. DUFFY, Clerk. 


J. G. MISCHKE; Sheriff. Vary A | 














BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
Sf April, A. D. 1914, the opinion of the Court was filed in 
ene Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Ben, No, 5859 
George H, Molner, appelles 
vs Appeal from Will. 

Anna Molner, appellant, 
Whitney, P. J, 1 8 6 [.A. 23 3 

George H, Molner, appellee, filed his bill for divorce 
Gharging adultery. An answer denying the charge was filed 
| @nd replication and the case was heard by the court without 
@ jury. <A decree finding appellant guilty of adultery was 
entered er this appeal is from that cecree, Numerous 
errors are assigned on the record, but inasmuch as appoellant 


Makes no reference to any of the srrors assigned in her 


dence, all other errors will be deemed waived, 
Appellant attacks the decree on the ground that there 


argument except that the decree is not warranted by the evi- 
is no corroboration of the testimony of the paramour and 













Gites Section 8 of the divorce act, which is the section of 
the divorce act covering decrees on bills pro confesso, She 
aiso cites three apnvelliate court cases on the proposition 
that the causes of divorce mist be proven by reliable witnes- 
ees. These cases with the execption of Eames v Eames 133 Till, 
App. 665, are cases arising on bills confessed, and in Eames 

v Eames supra, the point decided was that the unsupported 
testimony of the party charging adultery when denied by 

the party accused of adultery and the denial being corroborated 
“Wae not sufficient tO warrant ea decree to the party charging 
adultery. 

i As we understand the law when a trial is had end issues 
bined like this one by bill, answer and replication , that 

he ordinary chancery = apply and the weight of the tes- 
is the thing te be considered even though that ques- 
may be decided in favor of a party having but ons 
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Witness, The decree is also attacked on the ground that 
the charge of adultery is not sustained in any case by the 
testimony of the paramour and authorities are cited on that 
"question, : 
> A review of these cases will show that in 4 case of 

| a charze of adultery sunported only by the testimony of the 

- paramour without any corroborative circumstances 2nd denied 
by the defendant's testimony, the proof should be held insuf- 
| ficient, if there is nothing in the record tending to dise 
“eredit the defendant as a witness. In this case the paramour 
swears positively to the fact, Aponellant denies what the 
paramour says, but she is somewhat discredited in her tes- 
 timony by the fact that she denies other circumstances tend- 
ding to incriminate her that are sworn to by other withesses 
an corroboration of the paramour, and there is also the proof 
an the record of other witnesses of her acts showing, or tend- 
4 ing to show an adulterous disposition. The fact that she 
was at the place in question at the time when the act is said 
to have been committed and was in a confused condition when 

_ her husband entered, is testified to by the husband, and 
this is to some extent corroborative of the testimony of 
the paramour, The judgment should be affirmed, 

| Judgment affirmed, 

_ Dibell, Bustice, took no part, 
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STATE OF ILLINOIS, é 
SECOND DISTRICT. | ss. 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

Said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





h Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


i 
Begun and held at Ottawa, on Tuesday, the seventh day of April, 
j 


in the year of our Lord one thousand fine hundred and fourteen, 
j 


7 
; 


within and for the Second District jof the State of Illinois: 


Present--The Hon. DUANE J. CARNES, Presiding Justice. 
| j 
Hon. DORRANCE DIBELL, Justice. 
Z 
Hon. CHARLES WHITNEY, Justice. ‘" - 


CHRISTOPHER C. DUFFY, ‘Clerk. 
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we 


3. G. MISCHKE, sheriffs © 6G 1 NK. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
of Roril, A. D. 1914, the opinion of the Court was filed in 
@aeecilerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5868 
Western Bottle Manufacturing Co, 


i 

 @& Corporation, Appellee 

vs Appeal from Peoria. 
. 
7 
: 


William V. Dufner, Appellant, ; 
1861.4. 235 


This case comes to this court on appeal in a case 


Whitnsy, P. J, 


which originated in justice court, Judgment was entered in 
favor of appellee in the court velow for $43.53 and this 
appeal is the result of that judgment, The errors assigned 
and argued all go in effect to the claim that the verdict 

is not supported by the law or the evidence, and that the 
court erred in admitting the testimony of the witness Frank 
Hall as an expert, The defense interposed was that the bot- 
tles whose purchase price is here sued for were not lettered 
as ordered, There is a conflict @f evidence on this ques- 


tion and this defense ig met by evidence on which there is 


| 
\ 
: 


Conflict that appellant accepted a part of the bottles, The 
court ruled the law to be that appellant was bound to pay 
for the whole shipment if it accepted «4 oart, which we 
think is a correct statement of the law, His acceptance de- 
pends upon the question whether he im fact wrote a certain 
post script on a letter which appellant claims was a forgery. 
The court over appellant's objection heard expert evidence 
of a witness familiar with typewriting to the effect that 
the post script was written with thse same machine with which 
the body of the letter was written, Complaint is made that 
thie expert t°stimony was improperly admitted, We see no 
error in that respect. 

There is nothing in the isntruections of the court to 
complain of except the propositionof law above stated, and 
under the evidence we see no reversible error in that, All 


questions of fact should be held concluded by the verdict 
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ae | there was evidence enough on each question to sustain 
hat verdict, — w 

; Judgment affirmed, 

The motion by appellee to have the cost of additional 
ostract taxed against appellant is denied, 
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STATE OF ILLINOIS, | = 
SECOND DISTRICT. ii I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my band and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 
dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of Apri. 
in the year of our Lord one thousand nine hundred and fourteen, 
within and for the Second District of the State of Tllinodas: 

Present --The Hon. DUANE J. CARNES, BC a ine Mist ice. 

Hon. DORRANCE DIBELL, Justice. ; 

; Hon. CHARLES WHITNEY, justice. - 

CHRISTOPHER €. DUFFY, Clerk. 


| J. G. MISCHKE, Sheriff. 7 aGqi. A, 2 3 6 














BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
me April, A. D. 1914, the opinion of the Court was filed in 
mune Clerk’s office of said Court, in the words and figures 


fOllowing, to-wit: 
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Gen. No, 5876 
Moritz Roth, appellant. 
vs Aopeal from Henry. 
Galva State Bank et al 6 
appellees, 1 8 6 1.A. 2 3 
Whitney, P. J. 
: On July 24, 1912, Woritz Roth appellant filed 
@ bill against the Galva State Bank, oust C, Anderson, Seima 
Anderson and S, P. Samuelson and Charlee C, Wilson, executor 
of the last will and testament of Charles C, Wilson deceased 
to have reviewed, reversed and set asides a certain decree 
entered in said cireuit court November 24, 1911, in a certain 
foreclosure proceeding, wherein the said Galva State Bank 
Was complainant and the said Olaf @. Anderson, Selma Ander- 
gon, said Moritz Roth and said Charles C, Wilson were defend- 
ants, The said Olaf C, Anderson owed one Nels Mortensen 
and gave him a note for the amount of said indebtedness, and 
Baid Olaf C, Anderson and Selma Anderson, his wife, gave a 
mortgage to secure said note, which note and mortgage were 
_ S8fterwards sold to the said Galva State Bank, Thereafter the 
bank fkled a bill to foreclose the mortgage and made said 
Olaf C, Anderson, Selma Anderson, Moritz Roth and Charles C. 
‘Wileon defendants and alleged in the foreclosure bill, the 
execution of the note and mortgage, the purchase of the morte 
gage and note by the Galva State Bank, 2 deed by said An= 
@ereon end wife to said Moritz Roth, and a covenant in said 
deed by which said Morttz Roth assumed said mortgage and a- 
greed to pay it. The foreclosure bill prayed for a fore- 


Closure of the mortgage and a sale of the mortgaged prem- 






ises and that if the proceeds of the sale were not suffi- 
| ‘cient to pay the bank, that a deficiency decree be rendered 
7 t the said Olaf C, Anderson, Selma Anderson and Moritz 
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Roth, The defendants were summoned and failed to answer and 
wer: defaulted and there was a decres of foreclosure which 
found the mortgage debt, the sale of the mortgage to the 
bank, the deed by the Anderson's to said Moritz Roth and 
the assumption of the mortgage debt by him, and directed a 
sale of the mortgaged premises, and that if there was a 
deficiency the complainant in the bill should be entitled 
to a deficiency decree therefor against the Anderson's 
and Mortiz Roth, appellant herein. Thereafter, there wa 
a@ sale and report of it and a deficiency decree against 
appellant for $317.95 with interest thereon from January 
30, 1913 which was the date of the deficiency decrees, Then 
the present bill of review was filed asking that that 
decree be reviewed, reversed and set aside, and appellant 
had an order staying execution under said deficiency decrees 
until the further order of the circuit court. The &x« Galva 
State Bank demurred to said bill of review, The demurrer 
was sustained and the bill of review dismissed, In the bill 
of review the complainant therein sets out as an affirmative 
fact not appearing in the former record,sought to be reviewed 
| that before the bill of the Galva State Bank was filed he, 
Moritz Roth had deeded the property to Charlies C, Wilson, 
Who was the owner of the ma tgaged premises at the time the 
bill of foreclosure was filed, The bill therefore, is a bill 
— review and also a bill in the nature of a bill of review. 


| It is urged that the original proceeding was erroneous as 









_to appellant because it did not allege that he owned the 
_dand when the original bill was filed, It is further con- 
tended by appellant that no deficiency decree against him 
r id be made in chancery if he did not own the land when 

@ bill of foreclosure was filed and that he therefore was 
: a proper party defendant in the absence of such an alis- 


ition, 
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The proceeding is 2 bill in the nature of a bill of re- 


view in that it alleges the fact, not appearing in the ori- 


_ ginal proceeding, that before.that bill was filed appellant 
had deeded the mortgaged premises to Charles ©, Wilson, It 


appears that appellant had a complete remedy in the other 
Gase, first, by demurring to the foreclosure bill, if his 
legal position is correct, and second, by appealing from 
the deficiency decree entered against him, or third, taking 
& writ of error and reviewing the whole proceeding for the 
failure to find his then ownership of the land, Appellant 
also could have answered the original bill setting up his 
conveyance of the mortgaged premises to Charles C, Wilson, 
He still has a right to prosecute a writ of error from 

the entire proceeding, and if he ie right that it should be 
aifirmatively alleged and found that he owned the premises 
when the foreclosure bill was filed and that in the absence 
of such an allegation and finding, no deficiency decree 
could be rendered against him, he must have complete relief 
upon the writ of error which he may yet sue out, 

Perhaps it is not necessary for us to hold, but we do 
hold, that under the circumstances stated, he was & prover 
person party defendant in the original bill pine that even 
if he had conveyed the mortgaged premises to Wilson, he was 
still liable in that case to a deficiency dectes, he having 
by his covenant agreed to pay the ma tgace debt. 

‘We are of the opinion that a court of equity will not re- 
quire the holder of a note and mortgage to first proceed 
at equity to sell the real estate and then go into a court 
of law to obtain a judgment arainst appellant for any defi 
Ciency. Appellant was a party in interest in *he foreclosure 
he was interested in seeing that the proceedings were lepally 


conducted and that the advertising and sale of the land was 
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mursuant to law, He had the right to protect himself by 
-oouring bidders so as if possible to make the land 
slieve him from his liability, and those rights of hie 

re not at all lost or changed by his conveying the land 
o lilson, | 

Decree affirmed, 
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SPATE OF ILLINOIS, }.. 
SECOND DISTRICT. { ss. 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 

C ourt, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

aid Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, [ hereunto set my hand and affix the 
seal of the said Appellate Court. at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 






'Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one Poeun pine hundred and fourteen, 


5 
within and for the Second District of the State of Illinois: 


j 
Hon. DORRANCE DIBELL, Justice. 
eee : 8 


3 { 
; y 


CHRISTOPHER C. DUFFY, Clerk. 


5 G. MISCHKE, sais § 6 ak. 241 








BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
Of April, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


‘following, to-wit: 







:stomi{{I to gtss2 od? oO jorvsard ae 


————— ———S SSeS ESSE = 
; = 
+ 
oP 
. at: 
-. % i- 
=. — oS an oes 
as 
‘ 3 
. - =a < .- = 
re age 
>] 
é 
* 
Pa u 
; ¥ 
~—- oe 3 
be piel «pee lag ah, 
- —= ‘- Tan © > 
= oe it 
a 2 d ; 
: Et 


.sottaut — oe 2EMBAD 


“ 


itited2 HH TM 2 a ty 


‘Eps. A. rae’ 


web deel edt a0 :tiwros ,abtewtetis tedt , 
ni belft ssw tied edd to noinigo edt ,d1eL 


setyait bos abrow odd of , i100 bisa ho got" 





Gen, No, 5883, 
_ The People for the use of 
Ernest Dalton, appellant, 


rans Coy appellee 1 g 6 T A, 9A I 


Appeal from Livingston, 


i 
Whitney, P, J. 

. Tais is a qui tam action brought before a jus- 
tice of the peace to recover penalties for the obstruction 
of highways in the city of Pontiac by appellees under Paracraph 
97 of Chapter 114 of the Illinois statutes, A judgment was 
Yendered in the justices court and apnsaled to the circuit 
court where the jury found four violations of the act in 
question, and fined the company $10.00 for each violation, 
making an aggregate of $40.00 Judgment was entered on the 
verdict and this anpeal is prosecuted from that judgment 
by appellant, 

Numerous errors are assigned as to rejecting and receiving 
incompetent evidence, A close inspection of the record howe 
eger, does not show any reversible error in that regard, 
| Complaint is also made that the judgment is contrary to the 
evidence and that the judgment ie for too small an amount, 

. Inasmuch as this judgment must be reversed for the errors 
hereinafter indicated we make no comment upon the amount 
of the judgment, leaving that to be fixed upon another trial. 

It is urged that the trial court erred in modifying 
appellantés third instruction and in giving improper instruc- 
tions on behalf of appellee, and that the instruction as to 
the form of the verdict was wrong, 

4 ae Taking up first the instruction which was claimed to be 
mMproperly modified, the statute is as follows "No railroad 
‘eorporation shall obstruct any public highway by stopping 


ay train upon, or by leaving any car or locomotive engine 
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standing on its track where the same intersects, or cposses 
such public highway, excent for the purpose of receiving or 
; discharging passengers or freight, or for taking in or set- 
| ting out cars, or to receive necessary fuel and water, and 
in no case to exceed ten minutes for each train, car or lo- 


comotive engine." 


- 


It will be seen that by the statute no car or train can 
be stopped for longer than ten minutes for any purpose. 

The court modified the instruction asked by appellant by 
inserting the words "for more than tenmimutes" and did hot 
3 qualify the instruction in the ways pointed out in the 
statute, so that the jury were in effect instructed that 
‘the law is that a railroad company is guilty of obstructing 
& street if it stops a car or tr&in over any highway cros- 
sing for more than ten minutes, 

j It will be seen by the fird and second instructions 

_ given for appellant that the jury were instructed that if 

@ railway company obstructed a highway crossing for any 
‘purpose longer than ten minutes, they were guilty of a 
Violation of this statute, but the third instruction as 
modified by the court clearly announced the law that the 
Failway company could occupy a highway crossing with its 
ears or trains for ten minutes for any purpose, which is 
not the law, 

Complaint is also made that the court modified appell~ 
ant's instructions so as to gkskxusk instruct the jury toe 
Sfix the forfeiturem or penalty" instead of saying “assess 
the damages", Inasmuch as this is a penal statute we do 
— hot see any reversible error in that modification, 

. the criticism ag to appellee's second instruction is 
‘that it did not require the jury to find from the evidence 


n the case by a clear preponderance of the evidence that 
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a@ppeilee was guilty, and that it included the word "clear" 
before preponderancs, Includine the word "clear" seems to 
be sanctioned by the authority of the appellate court; 

(C, & E. I, R, R. Co. v The People, 44 Ill, Anp. 632.) 

and as to the other criticism made we think the jury could 
not have been misOled into thinking they might find on any 
Seein except from the evidence, 

Aopellee's fifth instruction is also eriticiged beacuse 
by thatinetruction the jury were told that it was their 
duty to consider certain evidence pointed out in the 
instruction, It would have been better to have said by 
this instruction, "You have the right and it is your duty 
to consider such evidence in connection with ail the other 
evidence in the case," We should not reverse for the error 
in this instruction alone, 

The instruction as to the form of the verdict is justly 
subject to the criticiom made uson it by anvellant, by in- 
structing the jury in substance that it was their duty to 
fix the same penalty for each violation of the statute 
that they found from the evidence existed, 

For the errors indicated the judgment must be reversed 
and the cause remanded, 


Reversed and remanded, 
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STATE OF EL GLINOETS,, |. 
SECOND DISTRICT. ais 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, po HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

said Appellate Court in the above entitled cause, of record in my Office. 

In TEsTimMony WHEREOF, I hereunto set my hand and affix the 
seai of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT ese" 


Begun and held at Ottawa, on Tuesday, the seventh day OF April, 
in the year of our Lord one thousand nine wer Ae fourteen, 
within and for the Second District of the ae OF TAasiinode: 

‘Present--The Hon. DUANE J. CARNES, Presiding cet eo: 

Hon. DORRANCE DIBELL, maeeiee 

Hon. “CHARLES WHITNEY, justiad ©. 


CHRISTOPHER C. DUFFY, Clerk. 


J. G. MISCHKE, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 


me aprit, A. D. 1914, the opinion of the Court was filed in 





the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 5890 
James M, Swan, appellant 


vs A>peal from City Ct. Sterling. 


1861.4. 244 


James M, Swain, appellant, sued Charles Lathe, 


Charhes Lathe, appelise 


Whitney, P. J. 


appellee on a promissory note for $100.00 before a justice 
of the peace, We can only gather from the evidence what the 
defenses were to the note, that were set up in the justice 


court.amt somk an aupexk tg the wikky samré Appellant was 


defeated in the justice court and took an appeal to the city 


court of Sterling, where he was also defeated, and he brings 
this case here on appeal, The note being offered in evidence 
made a prima facie case for appellant. The question to 

be determined by us is whether or not the evidence in this 
Case shows such a stete of facts as to make out a case which 
would defsat the note. The only oral evidence in the case 

is that of appellant 2nd apnelk e. The evidence of appellant 
would make the note valid. The evidence of appeliee would 
leave the note without @ consideration, Theres does not seem 
to be any defense mentioned in the evidences of fraud and 
circumvention in procuring the signature to the note, There 
is nothing in the record to indicate that appellee is shtitled 
to more credit than appellant, and if their testimony ie evenly 
balanced the note ought to prevail, 

It seems that one George Gilson owed appellant %200,00 
for which appellant held a chattel mortgage on = mare, which 
sometime after the giving of the mortgage produced a colt, 
and the mare and colt or the colt were left with appellee, 
Gilson went to Colorado on account of ill health and his 


son Ernest undertook to settle up his affairs and wrote a 


letter to appellant telling him that this mare and colt were 
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With appellee and that appeiiané’ appellee would settle what 
was due appellant, This letter amounted in substance toa 
bill of sale. The essential part of the letter was as follow 

"In regard to the balance of the mortgage which is soon 
due, I left a bay mare and colt in care of Mr. and Mrs, 
Charles Lathe, Erie, Tllinois, Box 176, which I think and 
trust will settle the amount of the mortrage and interest 
in full, I transfer the animals to you and you may have 
them sold if you will it.” When this was offered in evidence 
appellee objected to it as follows, "We object to these 
letters your honor for the reason they are not written by 
the parties to this suit and do not pertain to this case," 
The court declined to rule on the objection until he had heard 
further, and then, after hearing some evidence, 2 general 
objection was interposed, when the letter was again offered, 
and the objection was sustained, s0 that the letter never 
got in evidence, We think in this ruling the court erred, The 
Objection did not go to the authenticity of the letter or 
to its not being shown it was a letter written by the person 
who purported to write it, but it was urged simply on the 
ground it was not a letter written by 2 varty to the suit, 
and the last objection made to it was only = general objece 
tion, 
When appellant anplied to appellee and told him the 

situation, appellee agreed with nim woon the giving of this 

7 note to settle the balance of the chattel mortgage, This 
made a good consideration for the note if true, and the 
testimony of appellant is opposed by that of appellee only, 
who testified that he afterward learned appellant never 
had a mortgage on the colt, A»pellee also testified on 
the trial that "this colt was bred from the boy's property." 

Under the evidence we see no reversible error in 
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7 fusing appellant's instructions, Under the evidence however 
ype llee's third instruction would seem to be misleading, 

." hou gh it may be technically accurate, yet as applied 

: jhe evidence in the case it must Be given have given the 
ya wrong impression as to the real situation of the 

art: ee, For the errors indicated the judgment is reversed 
nd the ‘cause Jomanded, 
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STATE OF eo : 
SECOND DISTRICT. \ Re: 


I, CHRISTOPHER ©. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

| In TESTIMONY WHEREOFP, I hereunto set my hand and affix the 
| seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 


in the year of our Lord one thousand nine hundred and fourteen, 
wethin and for the Second District of the State of Illinois: 


“Present--The Hon. DUANE J. CARNES, Presiding Jusitree:. 
Hon. DORRANCE DIBELL, Justice. 
Hon. CHARLES WHITNEY, Justite. '' - 
CHRISTOPHER C. DUFFY, Clerk. 


J. G. MISCHKE, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
pt April, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


eOllowing, to-wit: 
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Gen. No, 5893, 
T. E, Lundell, appellee 

vs Appeal from Co, Ct. Rock Island, 
Minnie Schultz, appellant, 


1861.4. 249 


This is an appeal from a judgment in the court below 


Whitney, P, J. 


for $300.00 in favor of appellee in an action of assumpsit 
brought to recover commissions on the sale of real estate, 
The pleadings were the common counte and the general issue, 
A bill of particulars was furnished on motion of apvellant 
as follows "Minnie Schultz to T, E, Lundell - Dr, 

To finding purchaser of property of Minnie Schultz, known 
as No, 521, 15th, Street, Moline, Illinois - $300,00" 

The errors relied on for a reversal of the judgment are: 
(1) That the presiding judge was illegally sitting as the 
judge of the county court of Rock Island county; that he had 
no jurisdiction to preside as such and his judgment is 
Coram non judice, (3) That the judgment is against the law 
and the evidence, )3) That upon the facts disclosed by the 
record, the judgment must necessarily be rendered against 
appellee and in favor of the apvellant, (4) That the court 


erred in admitting improper evidence on the part of appellee 





and erronéously overruled & motion of anpellant, made at 
| the close of appellee's oase to strike out all of the evi- 


dence and find for appellant, 


‘ 










A jury was waived and the case was tried by the court, 
No evidence was offered by appellant. The county judge of 
Rock Island County having resigned, the county clerk cailed 
in the judge who presided at the trial, who was the probate 
judge, It is contended that the probate judge could not be 
called in by the county clerk to preside over the county 
‘Court and that any judgment rendered by him ie void. 
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Thestatute expressly provides that the county clerk in 
case of a vacancy in office may call in 4 county or probate 
judge to sit. (Sec, 239 A, Chap, 37 - Title "courts" - 
statutes of 1911,) 

There may be minor errors of the court in rulings on evi- 
dence, but having been a trial by the court, without = jury, 
and sufficient competent akunce evidence anpearing in the 
record to sustain the judgment we think no decision can be 
based on errors and rulings on evidenee favorable to appel- 
lant. Therefore, it becomes a case in which the judgment 
if based on sufficient competent evidence, must stand, and 
the appellant having offeredno evidence at the trial. it must 
be determined by the evidence offered by the appellee, Much 
is said in appellants argument about the memorandum in writ- 
ing that resulted from the talk betweenthe agent of the 
parties, but when the whole record is investigated it appears 
that the appellant offered to sell her property on certain 
terms and pay $300.00 commissions to the agent if he would 
secure a purchaser, It further appears 4 purchaser was 
Obtained who said he would take the property @n the terms 
proposed, The purchaser afterward came to appellant and 
tendered the dead deed and trust deed required by the terms 
of the agreement between them, whereupon appellant said she 
would have nothing further to do about the sale. She refused 
to accept the papers or look at them, 


Finding that the judgment is sustained by sufficient 


competent evidence, and seeing no reversible error in rulings 


On evidence, the judgment of the court below is affirmed, 
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TATE OF ILLINOIS, ) ae 
SECOND DISTRICT. i BS I, CHRISTOPHER C. Durry, Clerk of the Appellate 


ourt, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

aid Appellate Court in the above entitled cause, of record in my office. 

In TEstimMony WHEREOF, I hereunto set my hand and affix the 
seai of the said Appellate Court, at Ottawa, this fifteenth day 


of April, in the year of our Lord one thousand nine hun- 





dred and fourteen. 





Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine hundred and fourteen, 
within and for the Second District of the State of TIiTinois': 
Present--The Hon. DUANE J. CARNES, Presiding Justice. 


Hon. DORRANCE DIBELL, Justice. 


m 


Hon. CHARLES WHITNEY, Justice. |. > 


CHRISTOPHER C. DUFFY, Clerk. 


fe card 
J. G. MISCHKE, Sheriff. aS6il PA. PAs 
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| @ity of Dixon, appellant 


vs Appeal from Lee, 


Whitney, P. J, 

This is an action brought to enforce an ordinance of the 
_ @ity of Dixon prohibiting the keeping and maintaining of a 
house of ill fame therein, Proceedings were instituted ih 
the justice court where appellee was tried before a jury 
_ found guilty and fined, fren whieh fine and judgment in the 
: justice court the appellee herein annealed to the circuit 
_Gourt of Lee County, On January 15, 1913, a trial was had 
| ain the circuit court on the appeal from the justice court 
and a verdict of not guilty returned and judgment entered 
_ thereon, from which judgment of the circuit court this 
‘“@ppeal is prosecuted, On the trial in the circuit court 
“appellant introduced certain evidence tending to show that 
_ men had sexual intercourse with appellee's wife in his 
house, and that appellee had been paid therefor, Appellee 
_ introduced evidence tending to show that that charge was 
_ Wholly false, There is no preponderance of the evidence in 
favor of appellant and no reason is urged or shown why we 
_ should interfere with the conclusion of the jury on the 
"evidence that wae heard, The court psrmitted appeilant to 
introduce a transcript of the evidence of a witness who 
“Bestified for appellant vefore the justice, who afterward 
“died, ‘his evidence ought not to have been Admitted, (E. 
@. R, R. Co. v Ashline, Admx, 171 Ill, 318.) But the witnes- 
ses who knew , should have been required to testify what the 


a witness testified to before the justice, 
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Appellant sought also to introduce the same transcript 
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of the evidence of John Cashion, but the same was objected 
to and the court sustained the objection, This was incompee 
tent for the reasons stated, and in addition thereto there 
Was no proof that Cashion was dead, or out of the State, or 
beyond the jurisdiction of the court, The proof merely was 
‘that a certain officer who tried to find him on subpoena 
asa witness, failed to find him, and this is insaificient 
to lay a foundation for the introduction in evidence of 
what he swore to before the justice, 

The court refused to permit a witness to testify as to 
the general reputation of appellee's house for chastity and 
morals in that commnity and that is the main question argued 

| in this case. We hold this evidence was not competent under 
. Parker v The People, 94 Ill, App, 648, 


The appellant had passed an ordinances declaring the 


general reputation should be sufficient to convict in such 












& Case as this, The court refused to sdmit that ordinance 
in evidence and refused to permit the evidence of general 
reputation, A city cannot establish rules cf evidence, 
(Rockford City Railway Co. v Blake, 173 Ill, 354.) 

Complaint is made of the refusal of the 5th, instruction 
offered by appellant. The said Sth, instSuetion is in sub- 
stance embodied in the 3nd, instruction for appellant, which 
Was given. The 6th, refused instruction is on the subject 
“@f general reputation, This instruction is bad for the 
Teasons hereinabove stated, 

The appellant should not be permitted to have a judgment 
inst a citizen based on mere hearsay. The hearsay may 
laveback of it some person who knovm some fact, but if any 
person exists, he should be called as a witness, Again 


may grow out of malice or neighborhood quarrels or <=aeke- 
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icious scandal, To our mind it would be a destruction of | 
“righte of an individual to permit him to be convicted 
f an offense apainst morals and chastity on mere hearsay, 
me: ea Judgment affirmed, ; 
oS HR : 7 
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STATE OF Ha ae 2 
SECOND DISTRICT. ne 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


‘said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREoF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine hundred and fourteen, 
Within and for the Second District 6f the State of Illinois: 

“Present--The Hon. DUANE J. CARNES, Presiding Justice. 

, 

Hon. DORRANCE DIBELL, Justice. 
a oi: 
Hon. CHARLES WHITNEY, Justice. 


CHRISTOPHER C. DUFFY, Glerk. =. —~ » gg AagQ 
Ro i.e aee 


J. G. MISCHKE, Sheriffs 








BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 


Bf April, A. D. 1914, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Genl. No. 5899. 


The Thomas Manufacturing 


Company, a corporation, 
| Appellant, 
Vie ; Appeal from ,,ercer. 
Christ Thede,. Jr. 


Appellee, 


1861.4. 248 


Opinion by WHITNEY. Pe do 


This is an action in assumpsit beoucht by appellant 
to recover from appellee for certain goods sold and de 
livered, The declaration coneisted of the common counts, 
to which was interposed the plea of the seneral issue, plea 
of payment and a further spectal plea which alleged that 
appellant had not complied with the law of Tllinois regue 
lating the admission of foreign corporations. The plea 
of payment was afterwards withdrawn, A similiter was 
fied to the general issue and a special replication was 
filed to appellee's third plea. The replication was 
one of oonfession and avoidance of the facts set up in the 
third plea. Issue being joined, by agreement the part~ 


ies waived a trial by jury and submitted the iseues to the 


_ courte The parties then entered into a written stipue 


lation of facts, which, tovether with the exhibits attache 
ed to said stipulation, constituted 211 of the evidence in 
the osse ° 

At the time of the making of the contract between 
appellant and appellee, appellant was a foreign corporate 
ion, organized and doing business under the laws of the 
state of Ohio, and appellees was a resident of the state 
of Illinois, The contract was a written one, and its 


terms, ao far ss ttn 
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terms, so far as the same ere essential to an understande 
ing of the present case were that appellee cOntracted to 
purchase three sidedelivery rakes at the price of $46.00 
each, Appellee furtjer agreed to sell 2s many more 
machines ae he could findeustomers for, and appellant 
agreed to fill any further order received upon the terms 
and prices agreed on in the contract, 

Prior to the time of the making of the contract with 
appellee, appellant had entered into a contract with the 
Joliet Warehouse & pransfer Company at Joliet, Illinois, 
by the terms of which avpellant was to ship its goods to 
such transfer company bundled and packed ready for ree 
shipment, and such goods were to be shipped out by such 
transfer company upon the orders of appellent or its agents. 
Appellant also by letter authorized appgllee about the 
middle of the summer of 1910, (the season to which the 
contract applied,)to send in his orders direct to the 
tranefer company for any further machines desired under 
the contract so that the same mirht be filled more prompte 
ly. By the etipulation of facta it has been agreed that 
the amount due under said contract is $46.00, with interes 
thereon at six per cent. from October 1, 1910, and that 
the same has not been paid, The issue in the case 
have therefore been narrowed down to two points, first, 
whether arpellant was doing business in Tilinois within 
the meaning of the statute, and second, whether it was 
engaged in interstate commerce, At the hearing, 
appellant submitted five propositions of law, all of which 


were marked "refused® by the cofrt, and to these pro= 
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positions of law ae they were ,arked and filed, was 
attached a statement of the court which contained its 
findings in the case. Judgment was rendered aczinet 
appellent for « osts,. 

The appellant relies upon the following points for 
a reversal of the judgement of the court helow:e (1) The 
court erred in its construction of the written stipulation 
of facts, (2) The finding of the court was against the 
evidence, (3) The court erred in finding that the 
business of appellee as the same was transacted in the 
state of Illinois, wae not interst®te commerce, (4) 
The court erred in marking the proposition of law submitted 
by appellant "refused,® (5) The court erred in 
rendering judgment acrainst apprilant, 

The court refused es ate on of law on the 
sround they were not based on the stipulation of facts 


as he understood them, We are of the opinion that the 


- court misconstrued the stipulation and misconstrued the 


contractbetween appellant snd the warehouse company. 

The language of the stipulation is conclusive, Where 

it says that goods were shipped by the transfer company to 
purchasers in Illinois it says "such purchasers® and 

that refers to the purchasers referred to ir the first 

part of the sentence, and that is purchasers whose contrac= 
ts had been acted upon by appellant at its home office 

in Ohio; and it is only such purchasers whose contracts 


had been approved at the home office in Ohio who may order 
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direct from the trandfer company, 

The contract between appellant and appellee shows 
appellee did not order a specific number of machines, after 
the first three, but that he was to order from a certain 
schudule such machines as he micht wish, The misintere 
pretation of the language of the contract with the waren 
house company was that the court inferred that a traveling 
acent of appellant seiling foods in Illonois, micht order 
goods shipped from the transfer company instead of sending 
the contract first to the seneral office in Ohio ror 
apprival. This is a misinterpretation of the contract 
with the transfer company when considered in connection 
with the stipulation of the agreed facts which is that 
all of the goods sold in Illinois were to be upon orders 
approved by appellant in Ohio, In other words, after 
the contract had been made and approved in Ohio, the agent 
micht order goods from the transfer company to fill that 
contract instead of from appellant in Ohio, 

We think it is clear from the stipulation and from 
the contracts between appellant and a-pelles, and between 
@ppellant and the transfer company, thet it never intended 
that the transfer company, or its shipping ecent in 
Tilinois, could complete any contract between the purchaser 
and appellant, but the question of price to be paid and the 
responsibility of the purchaser had to be passed upon at 


appellant's home office, In other words the order was burt 
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a proposition until accepted at the home office, and then 
it became a contract. 

The business did not contemplate that the contract 
was to be filled immediately, but the purchaser was to ask 
for his goods at such times as he wanted them, and while 
ordinserily his request that he wanted certain machines 
and his contract would be sent to the home office and the 
home office would then order the goods shipped from the 
tranefer company in Joliet, yet, if there was haste, its 
acent in this state gould direct the transfer company to 
send on the machine or machines, not ss a new sgle but in 
carrying out and filling orders which had previously been 
accepted and approved st the home office of appellant. 

The law governing this question is laid down in Havens 
&geddes Co. v. Diamond et al, S3A{I1, App. 557; 
Hamilton yachine Tool Co. v, Mechanic's yachine Co., 179 
Tll. App. 145 and cases therein cited. 

We are of the opinion that having a warehouse in 
Illinois from which its goods were shipped, did not con» 
stitute a d@ing of business in this state within the 
meaning of our statute and the’ decisions of our courts; 
therefore, the appellant was entitled to recover, and the 
refused propositions of isw should have been held, 

The judgment is therefore reversed, 

ghe jury was waived and we have power to enter final 

judgment here, 

Osgood v, Skinner, 186 Ill. 491, the amountof principal 

due and the rate of interest under the contract are stipuated, 
We have power to compute the interest , The amount now due is 
$56. Judgment is here rendered in favor of the Thomas 


Manufacturing Company against Christ ,rhede, Jr, for $56, 
and cotst, with order for execution, 
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STATE OF ILLINOIS, | 
SECOND DISTRICT. 7 I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the seventh day of April, 


in the year of our Lord one thousand nine hundred and fourteen, 


“2 


within and for the Second District of the State of Illinois: 


Present--The Hon. Ee: J. CARNES, Presiding ise. 
Hon. DORRANCE DIBELL, Justice. 
Hon. CHARLES WHITNEY, Justice. 

CHRISTOPHER C. DUFFY, Clerk. ; 


J. G. MISCHKE, coe Meat Aa tT A > 5 8 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 


f April, A. D. 1914, the opinion of the Court was filed in 





the Clerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 
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No. 5831 
ger C, Sullivan, ) 


Plaintiff in Error. 
vs 


Illinois Publishing and Printing 


Error to Peoria, 


Company, a Corporation, 


Defendant in Error, 1 Q 6 1 ; A : pA 6 $3 


Opinion by CARNES, J 
Plaintiff in Error Roger C, Sullivan, brought an act~ 
tion of libel against the defendant in error Illinois Pub= 
lishing & Printing Company, a corporation and William Ran= 
dolph Hearst and Andrew M, Lawrence, The individual 
defendants were not found service was had unon an agent of 
the defendant corporation and an amended declaration was 
filed to which a demurrer was sustained fillowed by judge- 
ment for the defendant, 
The amended declaration omitting the title reads 
"Now comes the plaintiff, Rodger C, Sullivan, by his 
undersigned attorneys , and complains of William Randolph 
Hearst, Andrew M, Lawrence and Illinois Printing and 
publishing Company (a corporation), the defendants here, 
of a plea of trespass on the case, 
For that whereas the plaintiff, before and at the time 
ofthe committing by the defendants of the several griev= 
’ ances hereinafter mentioned, was a person of good name, 
credit and reputation, and deservedly enjoyed the esteem 
and good opinion of hie neighbors and other worthy citi- 
zens of the State;- Tis plaintiff avers that on to-wit, 


June lst, 1909 one William Lorimer was declared elected to 
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the office of United States Senator from the State of 
Illinois, by the General Assembly of the said State, and 
én to-wit, the first day of May, 19i1, the Senate of the 
United States, by a certain committee of its members, was 
investigating the legality of the said election of the 

said William yorimer, the said committee was on to-wit, 
June 26th, 1911, and as well before and after that date 
concucting ite said investigation of said election of said 
William Jorimer in the city of Chicago, Illinois, 

Amongst the matters and things alleged, in support of ths 
alleged illegality of the said election of said William 
Lorimer, to said office, it was charged that he secured his 
such election by and with the votes of members of said 
general assembly who belonged to the Democratic party, and 
that certain of the votes of sush members, who then voted 
for said William Lorimer, for said office, W ere purchas-ed, 
to-wit, that the persons casting the same, had been core 
ruptly induced by the payment to them of money, to then 
and there vote for said William Lorimer for said office, 
and that to secure, and pay for said votes, a large fund, 
to-wit, One hundred thousand dollars, had been rais ed 

by some persons, and thereafter distributed to some of the 
members of said General Assembly, who so voted for said 
William Lorimer for said office as pay, to-wit, as a re=- 
ward for their having so voted for said Lorimer for said 
office, The said committee of the said Senate, was 
then and there investigate@g the alleged participation 

of one Edward Hines, of Chicago, Illinois , in the 


raising and collecting of said alleged corruption fund, 


ge eet ee ee 


té 


a 
to etst®8 edt mozt tosanes setet® bettiay to eottto ‘od 
tmevkiive 0 aes 
bos ,etst@ biae edt to vidoe ask tateaed edd ol eee 
edt to etane® ext ,Lf@L est to yab text ae th teod 
es .eredmem ett to ests hawoo mistiso 6 sed ,betare bed 
eft to mottosls biae exit to yi tlsezet erit gnttes tt 
> at bw-ot Oo BSW cetttamon bise, edt «temitoy msilliw see 


etsb tedt tetts hue stoted [lew ea Sas eee Ps hors) omy, 
* 







bias to mottoele bise to nottegtteevat bias est " gutdowonos 


18" rtsttet al§ Yeh 
Btomtiit ogsotdd’ to vito ent nt Tomtzog matliew f 
fen tans fi to Re 
edt to troqque at ,begetls santas bas czedtam exit ‘ont . 


: lFfaits : eke 
metlitw bkee to mottoele bise edd ‘to we tiagelit beget YH 
+8 -Jeisek e 
eid betyose od tadd begrado eaw ¢ eoktto: bise ot .temitol 

. og etosiet 
bise to etedmem to eetov. eat coos hen ey ‘mottoele 
TZ%OC4t00 Ne sbane Tah 
bas wireg ottercomed ert ot begnoted ote yidmeeses re 

1 & a coldw of 46 

betov nedt odw (axedmem fone to setov “odd to atstres i 
eanhreteh odt~eot & 

be - eahouug ete ¥ ,eottto btes tot « teattrod metlt iw bias 3 tot 
ebreama ed “388 
















~100 need bat ,emes ont “gntteso ante andeg ed dads .tt 
nedt of ,yemom to medt 0# demva edt ‘vd beoubat yitque 
,eolttto bias tot sembrod matic en ‘ales ‘ack aban ecad? Rae : 
oaut egtel s .8etov biae rot yeq 1 baa’ oxioce of tai | & 
fe eet need bad .ezattob baaeuost bey ond st itam ¢ 
cdt to emoe of hetudkateth tettsetedt dns anbeser Seas Ye) 


biee tot betov oe odw Vidue eed Ievened bise to atedmem — 
otivignoo sia 

“et £ 68 ,tiw-ot “tea es eolttto ‘bise tot temftzrod mafilit 
Tec tan lex xen 

Stee zot temirod bree rot betov os anivad ahemt tot b 


saw ,etane® Hise ex? to eottinmos bhae oat ~e0ktto 


noltaqtotizeg begel is edt ghédegtteovnt exes pratt! ‘ 
Y ~,atats ec? an 

ed¢ at ,. eatonfLit 03808 to stent eee to. 4 
200 * ‘ ai? ‘ 





and was then and there seeking to ascertain who, if anyone, 
had contributed to said alleged fund, or to-wit, had been 
requested to contribute thereto, or to-wit requested to 
contribute to a fund out of which to reimburse, in part, 


those who had rained, and as alleged, expended said orig= 


inal fund, for such alleged unlawful purpose, 

This plaintiff upon and at all times after january 
1st, 1909 and for many years prior thereto, had been and 
Was, @ member of the Democratic party, and a resident of 
the City of Chicago, Illinois, The said William Lorie 
mer upon, since and prior to January lst, 1909 was and had 
been a member of the Republican aprty and a resident of 
the City of Chicago, yllinois, Then and there, at 
said investigation by said committee on to-wit June 25th, 
1911, one H, H, Kohlsaat, of Chicago, Illinois, was a wite 
ness and testified as it is alleged, that one Clarance §, 
Funk of said City, had reported to him the said Kohlsaat 
that the said Edward Hines had solicited him, the said 
Clarence 8, Funk, to secure from a certain corporation 
With which he, the said Clarence S$, Funk, was associated, 
the sum of Ten thousand dollars, to be used in part to 
reimburse those who had raised and used, for the purposes 
aforesaid, said alleged original fund of One hundred 
Thousand dollars , and that said Clarence S, Funk, had 
told him, the said Kohlsaat, that others aside from the 
above referred to corporation with which said Clarence 8, 
Funk was associated were to be asked to make contributions 
of maney to reimburse those who had raised said alleged 


original fund of One Hundred Thousand dollars, and that 
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aid Clarence $, Funk had mentioned to him, the said 
Kohleaat, the names of Edward Tilden, of Chicago, Illinois, 
and this plaintiff, as being of those who to-wit had con= 
tributed money to make up said alleged original fund of One 
Hundred thousand dollars, or to-wit, who were to be asked 
to contribute money to reimburse those who had contributed 
to said alleged original fund , The three persons next 
named and hereinafter referred to, to-wit, Senator John 
Broderick and Senator D. W. Holtsluw and John J, MeLoushiin 
were each members of the General Assembly aforesaid, seach 
belonged to the Democratic party, each voted for the said 
election of said William Lorimer to the office of United 
States Senator, One of the members then and there as 
aforesaid, of the aforesaid committee of said United States 
Senate, hereinafter mentioned, was John W, Kern of Indiana, 
The said committee was then and there investigating to-wit, 
whether or not the said election of said William Lorimer 
wae illegal and to-wit, was the result of, , tonwit, a 
corrupt combination of members of the said General 
Assembly, to-wit, a bipartisan agreement of members thereof, 
some of whom w-ere members of the Republican party, and 
whom Were members of the Democratic party. Before said 
committees then and there, there was given evidence that 
certain persons named Weyerhasus er, to-wit, certain 
corporations owned or controlled by certain persons named 
Weyerhaeuser were interested in the said election of said 
William Lorimer, and desired to have said William Lorimer 
elected to said office; and that the said Edward Hines was 
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intimate with to-wit, said corporations, and to-wit, with 
said Weyerhaeuser, The said committees was then and 

there investigating also whether or not said Edward Hines 

or said Weyerhaeusers or to-wit said corporations in which 
said Weyerhaeus-ers were interested had contributed any 
money to corrupt members of the said General Assembly to 
vote for said William Lorimer for said office or had contri-e 
buted any money to advance the candidacy of said William 
Lorimer for said office, 

The plaintiff avers that on to-wit, June 26th, 1911, 
the defendants, William Randolph wearet, Andrew M, Lawrence 
and the Illinois publishing & Printing Company (a 
corporation ) were engaged in the business of editing, print= 
ing and publishing a certain newspaper in the city of 
Chicago, called and named, to-wit, Chicago Examiner, toe 
wit, The Twentieth Century Newspaper, to-wit, Chicago 
Examiner, The Twentieth Century Newspaper, which said 
newspaper then and there was circulated and sold in the 
counties of Cook, Peoria and all other counties of the 
state of Illinois, and generally circulated and sold through= 
out the entire United States, 

This plaintiff avers further that the said defen= 
dants, on to-wit, June 36th, 1911, did, then and there, 
wickedly and maliciously, intending thereby to bring this 
plaintiff into public scandal and disgrace, wickedly and 
maliciously compose, print and publish, and cause to be 
composed, printed and published in said newspaper, to-wit, 


Chicago Examiner, to-wit, The Twentieth Century Newspaper, 
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to-wit, Chicago Examiner, The Twentieth Century Newspaper, 


a certain false, scandalous and malicious libel, of and 
concerning this plaintiff, which libel contains the false. 
scandalous, malicious, defamatory matter following, of 
and concerning this plaintiff, that is to sayi= 

Roger Sullivan must tell how he ‘'delivered' 
Demoorats to Lorimer, 

Three questions for the U. S. Senate Committee to 
ask Roger C. Sullivan '1l- Why did you telephone 
Richard Egan of Springfield to find bondsemen for State 
Senator John Broderick who was indicted for bribing Senat - 
or Holstlaw to vote for Lorimer 7 

a- Why did your henchman, John J. McLaughlin 
telephone, ‘'We will find plenty of Lawyers for Broderick"? 

3- Whom did ‘Boss! McLaughlin mean by we ? 

Former Democratic ‘Boss! to be questioned on years 
of oorruption in Illinois, and on deal by which he helped 
send Republican to Senate, 

Senator John W, Kern of Indiana - What is ‘Lorimerism'? 

H, H, Kohleaat, Editor ans Publisher of the Chicago 
Record Herald = ‘Lorimerism' is the affiliation, co-opere 
ation and cohesion of Democrats and Republicans for party 
pelf and for private pelf i - » * & i 
His (Lorimer's) affiliations have always been with one 
party or the other. He has been selected to office a good 
many times by Democratic votes as well ss by Republican 


votes ‘t= 
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From the stenographic report of the proceedings before the 


committeeof the United States Senate investigating the 
election of William Lorimer : testimony taken Saturday. 

With the foregoing testimony by Mr. Kohlsaat before 
the Senatorial investigating committee on Saturday and with 
the latter mention by the same gentleman of the name of 
Roger C. Sullivan of Illinois, the way has been opened for 
a full exposure of what really constitutes 'Lorimerism! 
by the investicators. 

Viewed from any angle, the conclusion, remembering 
the testimony that already has been given before the 
committee, is almostinevitable that the committee of United 
States Senatore forming the Lorimer inquisitorial body must 
call Roger C, Sullivan, and must ask of him many pertinent 
Questions regarding his connection with bipartisan 
Illinois politics for a number of years past. 

The mention of Roger C, Sullivan's name by Editor 
Kohisaat came about in this wise; Mr. Kohisaat had told 
to the committee the story of his conversation with 
C,. S, Funk, General Manager of the International Harvester 
Company, substantially as he had siven his testimony 
before the Helm investigating committee is Springfield, 

He had told of Funk's story of his (Funk's ) conversat- 

ion with Edward Hines; of Hine's request for 4 contribution 
of $10000 from the Harvester Company to reimburse the 
coterie of men who had ‘underwritten! the Lorimer 


election to the Senate at a reputed cost of $100000, 
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Editor Kehleaat. was asked if any other names were mentioned 
to him by Funk at that time in addition to the name of 


Edward Tilden, Mr. Kohlsaat finally answered: ‘One of 
the names wae Roger C. Sullivan, who is nemocratic national 
committeeman from Illinois, and very influential in Demo= 
cratic politics!', With these words of Mr. Kohisaat's 
the name of the former Democratic ‘boss! of Illinois 
was first brought definitely and finally into the Lorimer 
investigation, 

The part that Roger Sullivan played in the election 
of Lorimer to the Senate is well understood in Illinois. 
It was the henchmen of the then 'boss', Democratic members 
oz the Illinois Legislature, whose votes made possible the 
election of Lorimer, Sullivan is given the credit by 
@1ll1 who knew anything about Illinois politics of having put 
the malodorous Lorimer deal through. (Meaning that 
this plaintiff had participated in bribing membere of the 
menerai Assembly of the State of Illinois to vote for 
William Lorimer for the office of United States Senator.) 
There is abundant evidence as will be shown now and later 
that this is true, t Meaning that this plaintiff 
contributed money which was used to buy the votes of 
members of the General Assembly for William Lorimer for the 
office of United States Senator, to-wit, that is, 
Plaintiff was guilty of the crime of bribery. 

“For instance, the Senatorial Investigating Committes 
should call Sullivan as a witness and demand of him an 


explanation of the following series of incidents: When 
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the Senatorial deadlock was on in Springfield in the winter 
and spring of 1909, Albert J. Hopkins, then United States 
Senator from rllinois, needed seventeen votes to win a 
re-cslection, It was reported that these votes could 
be bought for $3000 each, One night, according to reports 
that already have been published, Fred M. Blount, former 
president of the Illinois Surety Company, & Hopkins organ- 
ization, one of the chief supporters of Hopkins, snd manae= 
ger of his campaign, arrived in Springfield. With him 
he had a small yellow satchel, in which there was supposed 
to be $34000. Blount, still according to the stories, had 
no sooner alighted from the train than he was confronted by 
@ number of well known ;,0orimer men, 
Warned not to open satchel, 

‘Nothing doing!, the ,orimer men told Blount 'CGo back 
home and take your little satchel with you. Dontt open it 
up here. If you do, you'll set into troubdle.! The 
satchel was not opened, That same evening, in the St. 
Nicholas Hotel in Springfield, Roger C. Sullivan called a 
meeting of his Chicago members of the State Legislature 
and the down-state members of the Democratic party whom he 
controlled, To the men assembled, Sullivan said: 'T 
know that there is a plot on to push over a Republican. 

I want to tell you something, If any ons of you 

fellows casts his vote for a Republican for United 

States Senator I'11 have him read out of the Democratic 
party in Illinois,! Three months or so later the votes 


of these Democrats were cast for William Lorimer, a 
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Republican, for the Senate, 
Warning issues by Shurtleff, 


Is it not the duty of the Senatorial committee to call 
Roger C, Sullivan and demand of him an explanation of this 
ciroumetance to ask him why ? (Meaning that this plaintiff 
knew of the fact that members of the General Assembly had been 
bribed to vote for said William Lorimer for the office of 
United States Senator, and that he had participated in 
such bribery.) 

Azains The next day after this ocourence Speaker 
Shurtleff arose at the joint assemblage of the ,egisla= 
ture, and in ringing tones, said: 'I understand and 
am credibly informed that there is a movement on foot here 
to secure the votes of seventeen Democratic members of this 
pegislature for a Republican for United States Senator, 

I want to say that the first Democrat& whe casts his 
vote for a Republican I will expose from the platform 

of the house, and I will name the other sixteen men in the 
plot at the same time.! 

For the first time in all that long deadlock 
Speaker Shurtleff on that day reversed the usual order of 
things, and ordered the roll of the House to te called first, 
instead of the Senate. 

Shurtleff voted for Lorimer, 

A few months later the seventeen members of the 
Democratic party, and move too, and Speaker Shurtleff 


himself a Republican, voted for Lorimer. 
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The Senate investicating committee should ask Sullivan 
the reason for this, (Meaning that this plaintiff had 
knowledge, and if interrogated by said committee, could 
show that members of the said general Assembly had been bz 
bribed to vote for William Lorimer for the office of 
United States Senator.) 

There is still more evidence that the Investigating 
Committee micht very properly ask Roger C, Sullivan to 
explain, State Senator John Broderick, a notorious 
Sullivan henohman , always at the beck and call of 
Sullivan, was indicted by a grand jury in Sangamon County, 
and was charged with having given State Senator D. W. Hol- 
stlaw a bribe of $2500 to vote for the election of Lorimer, 
Let the investigating committee of the United States Senate 
call Roger Sullivan to the witness stand, put him on oath, 
and ask him why it was thet Sullivan, hearing of the 
indictment of Broderick, called Richard Egan, a Spring= 
field liveryman, on the telephone from Chicago, and said 


in substance! YJohn Broderick is in trouble over this 


Lorimer mess, He has been indicted, I want you to be 
ready to go his bail, Cet some one else to go on the 
bond with you,# (Meaning that thie plaintiff knew said 


Broderick had been guilty of bribery in relstion to the 
election of William Lorimer to the office of United 
States Senator, 

Egan on proderick's bond. 

Egan is said to have replied, ' I'LL cet my brother - 
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inelaw Ben Kirlin to so on with me.' And he did, 


Why, let the committee ask, was Sullivan so intereste 

ed in the case of John Broderick ? 
Here is something elee that the Investigating Comm 

ittee might ask Roger C, Sullivan, when it calls him aa a 
witness in the Lorimer case, 'Tom' Dawson, a Chicago 
lawyer and former State Senator, following the indictments 
of the Democratic members of the legislature in Sangamon 
sounty, went to Springfield to represent all of the 
Democratic members who had got into trouble, qt might 
be interesting to ask Mr. Sullivan who it was that sent 
Dawson to Springfield on this errand, (Meaning this 
Plaintiff hed engaged an attorney to defend and protect 
those charged with bribery in relation to the election 
of William Lorimer to the office of United States Senator 
for the reason that this plaintiff had himself partici= 
pated in such bribery and frared exposure by those so 
bribed if he did not assist in defending them against 
criminal prosecutia n for participating in such bribery. 
Daweon was, and is, a Sullivan man in politics. He 
had been @ State Senator, and was supposked to ‘know 
the ropes!, John proderick had furnished bail as 
arranged by Sullivan, Dawson called ‘Boss’ John 
J, Mo Laughlin, another Sullivanite, on the telephone, 
and said ‘Pat O'ponnell (Attorney Patrick H, O'Donnell 
of Chicago ) tells me to send Broderick to St. Louis, 


so he won't talk too mich. © Broderick kicks on going 
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to St. Louis; says he won't co to St. Louis; says he is 
going back to Chicago, What shall we do with him 7! 
Told to ignore O'Donnell, 


'Boss' MoLaughlin answered Dawson as follows: 


"Let Broderick do whatever he wants to. Don't pay any 
attention to Pat O'Donnell. We can hire all the 
lawyers we want. Send him back here if he wants to come,* 


The Investigating Committee has the right to ask Roger C. 
Sullivan about this circumstance, and ask him to explain 
who is meant by ‘'we!, There are many other things in 
connection with Sullivan's biepartisan connection with 
Illinois politics that micht very properly be inquired into. 
The Senatorial Investigating Committee is a law unto itself, 
It is responsible only to the United States Senate. 
It is bound by no hard and fast rules of evidence, Tt 
Gan = and has been = hearing evidence that throws a light 
on the election of Lorimer, and that at the same time has 
no direct bearing on the subject of corruptive influences 
that sre said to have encompassed the election of Lorimer. 
Widest latitude in testimony. 

The testimony already siven by Editor Hinman of the 
Chicago IntemOcean; Editor Kohlsaat of the Chicago- 
Record=yerald; Cyrus H. McCormick, President of the 
International Harvester Company; Edgar A. Bancroft, 
General Counsel of the International Harvester Company; 
former United States Senator Albert J. Hopkins; former 
Governor Richard Yates = the testimony given by these men 
in response to the questions put to them, shows conclu- 


sively that the present committee, unlike the former 
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committee, is going to allow the widest latitude in the 


testimony. The bars have been thrown down, With this 
in mind, it is plain to see why the calling of Roger C. 
Sullivan and a grilling of the former Democratic boss not 
only on the y;orimer election, but alee on matters of 
Tllinois and Chicago biepartisan politics in general is in 
order. Roger C. Sullivan's corporation affiliations are 
well known, Roger C, Sullivan's double dealing in the 
politics of his stats and city is well known, A little 
more than four years “so Sullivan threw his strength 
from Edward F, Dunne to Fred A. Busse in the mayorality 
Campaign. Busses, a corporation man as strong as Dunne 
was at that time anti corporation, was elected by the aid 
of the nemocratio votes thrown by Sullivan , Why ? 

After Lorimer's election to the Senate Sullivan's 
strength was thrown for Lorimer's man, William J. Moxley, 
for the lower house of Congress in the Lorimer district. 
Edmond J, Stack was the regular pjemocratic namines; 
Dr. Carl parnes was the nominee of the Independent 
Republicans, Moxley was elected by the aid of Sullivan 
votes. Was this a part of the deal by which Lorimer 
secured his election to the United States Senate ? 
phat the district is Democratic is evidenced by the 
election of Stack, Sullivan having been erasec as & power 
in politics, 

These are only a few of the circumstances into 


which the Senatorial Committee might well inquire. 
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And further said defendants did then and there, in 
the same newspaper, draw, construct, print, publish and 
Circulate a certain cartoon, intending to represent thie 
plaintiff and said William Lorimer, and in to-wit Ten 
thousand copies of said papers, did cause to be printed 
Over said cartoon, the following: ‘Senate after bieparti-=- 
Ban secrets, Weyerhaeusers also to be called.|[ 

The said cartoon shows two men, one bearing a tag marked 
Lorimer (meaning that the person so marked was intended 

to represent and depict said William Lorimer), and the other 
of said men bore e tag marked Sullivan (meaning that the 
person sO marked was intended to represent and depict 

this plaintiff ), Both of said men are there represented 
and shown to be standing - embracing each other, back of 
what is intended to represent a ballot box, and each is 
shown in the act of depositing a ballet in said box, which 
ballots are marked as follows, to-wit: The one 
represented as being cast by the figure marked, to-wit, tag, 
Lorimer is marked vote for Suilivan; the oen pepresented 
88 being cast by the figure, marked, to-wit, tag, 

Sullivan, ie marked, vote for Lorimer. Above said 

figure in said cartoon appears the word PALS - : In 

and by said cartoon the said defendants, then and there, 
falsely, maliciously and wilfully intended to say, and 

did falsely say and charge that this defendant cast his 
vote to-wit his ballot, at public elections in favor of 


candidates for publie office supported by said William 
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Lorrimer and his political associates, and that this 


plaintiff used his influsnee with hia political friends 
and political associates to cause them to vote for those 
condidatesa for public office, whose election was favore 
ed by said William Lorimer, This charge ie false, the 
defendants knew it to be false and untrue, and knowing it 
to be falee did wilfully and maliciously print and publish 
eaid cartoon, 

This defendant did not favor the election of Fred A. 
Busse as mayor of Chicago against Edward F. Dunne, nor ad= 
vocate the candidacy of said Fred A. Busss, This charge 
is false. The defendants knew it was false, 

They, then and there, wilfully and maliciously pub= 
lished and ciroulated such charge as aforesaid, knowing 
it was false and untrue. 

mhis defendant did not aid in the election of 
William T. yoxley as Congresaman over Edmund J. Stack, 
This charge is felee, The defendants then and there 
knew it was false, The defendants, knowing euch chargs 
to be false, did wilfully and maiiciously publish and 
Circulate the same as aforesaid, 

This defendant did not contribute any monsy to any 
fund to be used in any manner to bring about the selection 
of William Lorimer to the office of United States Senator 


aforesaid, This defendant did not assist, directly or 


indirectly, in creating, pavertihine or ratifying the 
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gathering of any fund to aid in bringing about the electe- 


ion of said William Lorimer to the office of United States 
Senator aforesaid, nor in creating any fund to reinburse 
any persone who may have gathered a fund for such purpose, 

This defendant did not bribe, directiy nor indirscte 
ly, any person or persons members of the General Assemb= 
ly of said State to vote for, to-wit, to aid or advance the 
election of William Lorimer, to the office of United 
States Senator aforesaid, nor to-wit, to cause others to 
favor his such election, or tom-wit to vote in said 
General Aseembly for his election to said office of United 
States Senator. This defendant did not advise, nor sol= 
icit any member of said neneral Assembly to vote to elect 

paid William Lorimer to said office. 

mhese cherges and each of them are and were falss. 
Ths defendants then and there knew they were false. 
These defendants printed, published and circulated such 
Charges as aforesaid, and gach of them, wilfully and 
maliciously against this plaintiff with the intent, then 
and there, as aforesaid to defame and injure this plaintiff 
and hold him up to public disgrace, hatred and contempt. 

The said defendants, then and there circulated and 
distributed a large mumber of the copiss of said news 
paper, oontaining said false and defamatory matter, to 
the number of to-wit, one hundred thousand in each of the 
following counties of the State of Illinois, to-wit, 


Cook, Peoria, La Salle, and MeLean, and a large number, 
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to-wit, one Thousand copies thereof, in each city of the 
United States, 

The said articles, and said cartoons, were fales, 
untrue and defamatory of this plaintiff, The defendants 
then and there knew said articles were false, untrue and 
defanatory of this plaintiff, and they wilfully and 
maliciously so published and circulated them because they 
were false, untrue and defamatory. 

By means of committing of said several grievances by 
the defendants the plaintiff has been and is greatly injured 
in his said good name, credit and reputation, and brought 
into public scandal and disgrace. To the damage of the 
plaintiff of (#25000.00) Twenty-five Thousand Dollars, 
and therefore he brings his suit, ete, 

Defendant by special demurrer to the dseclaration raise 
ed the question whether the language referred to in the 
innusndoss could be reasonably given the construction 
and meaning placed on it by the plieader. Tf it could 
then the article charged plaintiff with the commission 
of a crime and was of course actionabie, If it could 
not, then the further question arose on general demurrer 
whether notwithstanding the misinterpretation of the 
language the article is still a libel, 

tt was early held in this stete that the pleader 
nicht by innuendoes restrain and limit the obvious meaning 


of words actionable per se. Sanford v, Gaddis, 13 Ill., 
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5296 Where by innuendo a particular meaning is ascribe 


ed to words the plaintiff is not et liberty to reject that 
meaning upon the trial and resort to another, The 
innuendo gives a character to the libel which becomes a 
part of the issue. Strader et al v. Snyder, 67 Til. 404, 
To same effect see y,errick v. Tribune Co., 108 Ill. App. 
244; and Slaughter v. Johnson 181 Ill. App. 693. 

It was held in Schmisseur v. xreilich, 92 Ill. 347, that 
where words are actionable per se without colloquium or 
innuendo that the innuendo may be rejected as surplusage, 
and this case ise cited in 25 Cyc. 458, in support of the 
text that "The innuendo may be treated as surplusage 
where it is used in connection with words which are 
unequivocal and actionable per se", The conclusion 
reached by some of the courts seems to be that if the 
innuendo is entirely unnecessary it may be rejected, 

but if it is necessary it cannot be rejected, and if the 
plaintiff fails to show the particular meaning placed on 
the words by the innuendo, he takes nothing even though 
by their true meaning they are actionable; and by other 
courts it seems to be held that however unnecessary the 
innuendo may be if the pleader chooses in that way to 
ascetbe meaning to words he is bound by the meaning 

so chosen and cannot be heard to say that the words were 
spoken or written with another and different meaning rend= 
ering them actionable. It seems to us the courts of ; 


this State are committed to the latter position, 
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There are six innuendoes in which clauses of the 


article are charged to mean: =- that plaintiff had 
participated in bribing members of the General Assembly; 

that he had contributed money used to buy the votes of mem 
bers; that he knew members had been bribed and partici= 
pated therein; that he had knowledge and could show that 
they had been bribed; that he knew Broderick was guilty 

of bribery; that he had engaged an attorney to protect those 
charged with bribery for the reason that he, himself, had 
participated in suoh bribery and feared exposure by those 

so bribed if he did not assist in defending them, 

We do not think the trial court erred in holding 
that the language could not be reasonably understood 
as sonstrued by these innuendoes, Each part of the 
article must be construed in connection with all the rest 
of it and the words taken in the sense which the readers 
of common and reasonable understanding would ascribe to 
them, People v. Fuller, 238 Ill. 116. 

The publication, read in the light of the aver= 
ments of facts in the declaration, means that there had 
been a prolonged heated contest in the Legislature over 
the election of a United States Senator, that a Republican 
had been elected by the aid of votes of Democratic members, 
that bribery of those members had been charged and some 
of them had been indicted on that charge, that plaintiff 
wae a leader in the Democratic party and hed used his 


power and influence to procure for the successful 





































~ils .9d¢ Yo seeuelo dotdw at seobmeunal xle.ersyetsdT. oc, | 4 


bad MWitalela ted - tsent ot bp! ages ets eloltizs 
eit-ebsow oF a 
ividmeses caren? edt to exedaem antdtd ni betegqlolizseg i 
2 cogs. anlasea? 
asm to setov ed? ws ot beew yertom betustxtaoe bed ed tsdt Bi 
s Gavin obne was ee a 
~hokiraq bas bediad need bed ereduen we ml ed tedt jared BE 
»suael°st? to ee 
tad? wore blues bas eabs iwond Pini ed tedt jateted? bet 
.¥ AGETLA, B88 Foelte enze sd 
ueLiug esw setreboxd wend ox tadi ybedizd meed bad yed 


OL of tevdeuel? baa “zi i: 
esod? toetoxg: of yentotte o begegns bad ed tadt ivtedizd to ten 
; oY tyeesiutioS al Died eae ver. ae. 
bed .Heemit ood sot noeset odd bate Yredizd déitw bestedo 
shupols t Lies etarebroy sade 
seodt ao exusoaxe bereot bas rected ous at epee ay 
¥ bs {}? gal vb aoun gf) 
sauesté gatbae ted mk fetes tom bib ed tL bedizd oa 
c ‘ e Oy: si:oedlo. of -¢eg0 efnt! wney’ 


gatbiod ab bette try00 totus ods datdt tom ob ef 
, breyani edT™ g¢@addvexeGae 
bootexebau videnossex ed cae. biuoe egsugasl edt ted 
ortosamoo rel Deeg abpad exedms 
od? to tz0q does sseobneuna! cnedt xd beyttenoo as Mg 
" ceq-eidancltes bas Lacovinupéane | 
tee: edt (Le dtiw no! teearoe ai besrttenoo ed tgeum slolizs 
ed? YO ence ys bedosegy — 
stebsex eft dotdw eanes ene at aeist abtow edt bas ti to 
clexisoe. a! obmeriatas 7 
ot edixoes bluow ‘pitbastersbay 9 idancesex bas ry poe to 
oem scen.ak igi otis 

»8LL [£1 B88 telah vo efqost mane ‘ 

ot al bat pias 

~ieVe ede to tipti edd at beet Mol teotld edT 

eggs ead? yd ebrer-s 

bed etsdt tats BNsem 10! tera Loeb eds at etost to et 2 
teem euev shedt was? | 
xevo eruteletged ert mt teetmoo bedaed begaolorg # meet 
ot amaee gl oossQOp"t 
naolidugqeh s ted tosamee aetate beste & to aottosle edt 
¢ tL ed yam) obaswash ae 
.8tedmem olftatoomed to astov to bls etd vd besoele seed bed 
rVewW. Os tass st sCReom ar « A 


2: : 


cmos has begrado assed bert atedapm esodd to el tedd 
Jognaet Dre ree ggo ean. 

tiitatelq ted? ,eptedo stadt mo betotbal seed bed meds to 

‘ giv setsvice.<o cetager 


etd Sear bed bas yiraq of taroometl edd al tebss{ s asw 
sticsaclton nad’ geite: 


Lutes soous edz tot stuoord of eoneuttat bas tewog 
° lameo eta ef 22 aid? 


cae. { 


“a —aht 
is” 


al 


Candidate the votes of members controlled by him and was 


active in procuring bail and counsel for those that had 
been so indicted, that theretofore he had joined in bi- 
partisan movements in public elections and was a friend 
of the successful candidate in this election. It is 
common knowledge thet in all political contests there 
are men on each side presumed to have and exercise much 
influence and power; that the unsuccessful party often 
charges its defeat to fraud and bribery of voters, and 
the public is much inclined to believe the charge and some= 
times holds the leaders respensible and sometimes has 

no suspicion that they are guilty, all depending on the 
Supposed character of the leader, The average reader 
knows the reputation of prominent men mentioned in such 
publications and guesses and judges accordingly. A 
moments reflection will recall to any one the names of 
political leaders whose names mentioned as was plaintiffs 
in the article in question would not arouse the least 
suspicion of misconduct, and of other leadere who would 
be suspected if it was known they had any connection with 
& contest. We aseume plaintiff was, as is alleged in 
the declaration, a person of sood name, credit and repu= 
tation, enjoying the esteem and good opinion of hid 
neighbots and other worthy citizens of the State, And 
80 assuming we deem it unreasonable to say that the 
article or any clause of it would be read as charging him 
with bribery or guilty connection with any attempt to 


bribe members of the Legislature. 
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If the special demurrer was properly sustained, as 
we hold it was on the ground that the language referred 
to in the innuvendoes could not reasonably be given the 
construction and meaning so placed on it, we think it 
follows that the general demurrer was aleo properly 
sustained, even under the rule that the innuendoes may be 
rejected as surplusage and the article read without them, 
which we do not recard the proper rule in this case, No 
special damage is alleged and the words are not charged to 
be published with reference to plaintiffs calling or trade, 
Ahe question ie whether the language is actionable per se, 
It is true that an action for libel may be sustained for 
words published which tend to bring the plaintiff into 
public hatred, contempt or ridicvle, even though the 
same words spoken would not haves been actionable, 

Cerveny v. Chicago Daily News Co., 13@ Ill. 345; and it 
is not essential that the words should involve an impu=- 
tation of crime, But defamatory words to be libelous 
per se must be of such a nature thet the Court can pre 
sume as matter of lew that they will tend to disgrace and 
degrade the party or hold him up to public hatred, 
contempt or ridicule or cause him to be shunned and avoid 
ed. 25 Cye 253, The court ought to be able to se6 
that a party's reputation was liable to be injured in 
some serious and watervial uaener; Foster v. Bone, 38 
Ill. App. 613, While to publish of one that he is an 
anarchist is actionable per se as held in Cerveny v. 


Chicago Daily News Co. supra, still as intimated in thet case 
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it is not actionable per se to charge one with a political 


faith that is not subversive of law and order however 
unpopular that faith might at the time be in the community 
where the charge was published, An individual may be 
brought into contempt or ridicule by professing absurd 
principles, but when we remember that every political 
belief is absurd to many, and many of them absurd to large 
communities, it is readily seen that false charges as to 
one's political belief and religious convictions in the 
absence of especial damages should not be held actionable, 
A false charge that a man was @ democrat micht injure his 
business in a republican community or aid it in a democratic 
community and if he suffered loss from such charge he might 
on proper pleading and proof recover damages but that is 
not the question here, There is much difference of 
opinion on the question of duty to adhers strictly in public 
matters to the principles of the political organization to 
which one belongs. It is by many regarded ridiculous 
and absurd to disregard party lines and assume to be 
wiser than the party; by others it is deemed the part of 
great wisdom and virtue to at times disregard those lines, 
We do not understand that it would be actionable per se to 
charge a man with entertaining and acting on either of those 
beliefs, It is not a charge from which the law would p 
presume damage but would require special damage to be 
averred and proven before permittine a recovery. 

The action is brought to recover damages for injury 


to reputation, whether there is such injury depends upon 
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what the readers of the article were induced by it to 


believe, and that depends much on the time, place and 
occasion, A written report of words spoken in the 
Gridiron Club might incline the reader to admiration of 
the person alluded to, while if they had been spoken in some 
other public meeting they would excite hatred and contempt, 
The public ia familiar with cartoons of public men publish= 
ing their natural defects, but such cartoons do not expose 
these men to public hatred, contempt, ridicule or financial 
injury because they have become so common thet the public 
does not take them in that sense, But a cartoon of the 
most prominent man in the nation that would be understood 
in no bad sense might expose a country merchant or justice 
of the peace to much public ridicule = all because of the 
license of certain times, places and occasions, 

That political leaders are subject to much criticism and 
ridicule not taken seriously by the reading public, should 
not be lost sight of in determinine whether any given 
article tends to impeach the honesty, integrity, virtue 

or reputation of a person and thereby to expose him to 
public hatred, contempt, ridicule or financial injury, 
which it must be held to do to fall within our Statutory 
definition of libel. 

Defendant in error first entered 2 special appearances 
and filed a ples to the jurisdiction of the court, averrm 
ing that at the time when ete, it did not reside and was 
not found in Peoria County, but did reside and might be 


found in the county of Cook, A demurrer to this plea 
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Was sustained and cross error is assigned on that action 


of the court. There was service on an agent of the defen= 
dant found in Peoria County and return in due form, There 


is no question that the service and return are prims facia 
good under Section 6 of our Practice Act, providing for 
service on provate corporations, rt ie claimed the plea 
is good under Section 6 of that Act providing "It shall 
not be lawful for any plaintiff to sue any defendant out of 
the county where the latter resides’ or may be found, except*® 
Certain actions not material here, Midland pac, Ry. Co. 
v. McDermid, 91 Ill. 170; and Silsbee v. Quincy Hotei Co., 
$0 Ill. App. 204, are cited as authority for the propo= 
sition that where a corporation doss not do buginess in a o 
county and has no office or agent located there service 

Can not be had on an officer or agent who happens to come 
within the county for his private business or pleasure. 

We do not thimk the plea raised that question, The service 
was prima facie good, no question ie made but the writ was 
served on an officer of the defendant corpogation , and if 
it be true that it was not doing business in Peoria county 
and had no office or agent located there and the agent served 
was there on his own business or pleasure, the fact should 
have been more specifically pleaded, The gensral averment 
of nonresidence was not sufficient, Willard v. Zehr, 215 
ses te court did not err in suetaining the demurrer 


The judgment ie affirmed 
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STATE OF peer : 
SECOND DISTRICT. me I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seai of the said Appellate Court, at Ottawa, this fifteenth day 

of April, in the year of our Lord one thousand nine bhun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine hundred and fourteen, 
Within and for the Second District of thel State of Libinois: 

‘Present--The Hon. DUANE J. CARNES, Presiding Justice. 

Hon. DORRANCE DIBELL, Justice. 
Hon. CHARLES WHITNEY, Justice. 


CHRISTOPHER C: DUFFY, Clerk. 


- J. G. MISCHKE. Sheriff. 1 8 6 tea 2 v4 5 











BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
menpril, A. D. 1914, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


~~, 
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No. 5834. 
D. ©. Miller, ; g re T A Qrr 
appellant. 1 alias eal Died 
va } Appeal from the County Court of 
Eva 8. Liljerstrom, )} Knox County. 


appelise. 
Opinion by CARNES, J. 


Appellant a lawyer sued appellee an uneducated 

working woman in assumpsit to reeover half the value 
of real estate which she took as sole devisee named in the 
‘will of her father who died in 1911. It appears that x 
appellee was an illegitimate chiid, and while she lived 
with or near her father and was recognized and treated 
by him as a daughter, she for several years had known 

that she could not inherit his property, and he, unfamiliar 
with business affairs, delayed and neglected to make a 
will in her favor. She discussed the matter with 
appellant at his home in May 1905, and he drafted for 

her a paper for her father to sign which he entitled 

"The acknowledging and owning of a child", but the 
signature was not obtained. Appellant claims that 
afterwards he employed a mutual friend of himself and 

the testator to labor with the old man to make a will 
giving appellee all of his property, and that the will 
executed was the result of the presuasion so prompted, 


and that he had an oral contract with appellees made in 
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May 1905, that he should receive one-half of whatever of 
her father's property he might obtain for her and that the 
peoperty so obtained amounted in value to about $2000, 

Appellant testified to the oral contract, as did also 
his daughter. Appellee testified denying that she made the 
contract or any contract of that nature; there was other 
evidence in the case tending to corroborate each of the 
parties. It is doubtful whether the sucgretions of the 
mutual friend induced the will in question, and it does not 
appear that appellant paid anything for whatever may have 
been done in that regard. The jury found for the 
defendant and judgment was entered on the verdict, We 
are asked to reverse and remand the case solely on the ground 
that the evidence does notsupport the verdict, no error of 
law is complained of; We are not inclined to disturd 
the judgment. The record does not present a case in 
which a reviewing court should set aside the verdict of 
@ jury sanctioned by the trial judge; and in our 
Opinion it is a case in which successive juries 
Would almost certainly return the same verdict. 

phe judgment is affirmed. 
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TATE OF ILLINOIS 
SECOND DISTRICT. ’t ss I, CHRISTOPHER C. Durry, Clerk of the Appellate 


ourt, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 





said Appellate Court in the above entitled cause, of record in my Office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine hundred and fourteen, 
within and for the Second District of the State/of Illinois: 

ae et é 

sepresent--The Hon. DUANE J. CARNES, Presiding Jusf#ice. 

Hon. DORRANCE DIBELL, Justice. 

ee 
Hon. CHARLES WHITNEY, Justice. 


CHRISTOPHER C. DUFFY, Clerk. 


~ = \ 6% aa a 
J. G. MISCHKE, Sheriff. bs & By 6 6 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 





of April, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 5838. 
William Noonen, ) 
Appellee 
vs ; Appeal from Whiteside. 
Theodore Gebhardt, 1 Oe , ay ) "7 G 
Appellant, RS - 


Gpinica by CARNES, Jd. 

William Noonan, Appellee, hereinafter called 
plaintiff, sued Theodore qebhardt, Appellant, hereinafter 
called defendant, in assumpsit for commissions on the 
sale of a farm, and had verdict and judgment for $3400.00 
from which this appeal is prosecuted, 

The defendant was the owner of a farm of 240 acres 
in Lee County, Ill. he listed it for sale with A. P. Porter, 
& real estate agent at Sterling,I1l. Porter interested 
the plaintiff who was engaged in bringing purchasers of farm 
lands from the central part of the state to them more 
northern counties, and the plaintiff, with Porter and two 
land seekers named Bree and Ludwig, drove to defendant's 
farm, It is claimed by plaintiff that while there the 
defendant agreed with him that he might, if he affected 
@ sale, have anything received in excess of $125.00 an 
acre, The farm was soon afterwards sold to David J. 
Gilchrist, a purchaser produced by plaintiff, for $135.00 
an acre, 44 is also elaimed by plaintiff that the contract 


between himself and defendant was re-affirmed at the time 
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of the negotiations with Gilchrist. Defendant denies 
that he made such an agreement, or any agreement whatever 
for commissions with plaintiff, and the case turns on that 
guestion of fact. 

Coundel for appellant say the proof of the contract 

rests on the unsuppogpted testimony of the plaintiff as a 
witness, and that he is impeached by other credible testi- 
mony, and he callsattention to various contradictions in — 
the testimony of plaintiff and Bree, Ludwig and 
Gilchrist as to what was said “nd what occurred in con=- 
versations between them, but not more than is often found 
in the narrations of honest, intelligent peopel of con— 
versations and events related after quite a lapse of time, 
as in this casewhere the testimony was given more than 
& year after the occurrance. These contradictions 
statements relate to times and places when and where 
certain statements were made, the lancuage used, etc., 
and are such as to indicate not untruthfylness, but a 
laek of memory of details surrounding an important state- 
ment or transaction. plaintiff was corroborated by two 
witnesses, porter and one Thompson, but counsel say there 
is no probative force in their testimony because in 
details they disagree; yet there seems to be little if any 
more than the usual discrepancy of statements among 
honest people who have not been caregully over the matter 
together in an attempt to reconcile their conflicting 


recolisctions,. 
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The theory of plaintiff's case is that the defendant 
had placed the farm in Porter's hands for sale at $125.00 
an acre and Porter was to receive a commission of $1.00 an 
acre; this is testified to by Porter and denied as to the 
selling price by defendant. Défendant was asked on 
cross examination if he had not placed the farm with 
other agents named for sale at $125.00 an acre, and wes 
compelled to anewer over the objection of hie attorney. 
=? denied that he had done sc. These other agents were 
Calied as witnesses in rebutial by plaintiff and testi- 
fied that the defendant did ec Alace the farm with them, 
phis is urged by appellant es reversible error. 

We are of the opinion that the evidence was incompetent, 
but it was not objected to and therefore appellant 
cannot herebomplein of that. It was not harmful error 
to require the defendant to answer whether he did so 
offer his farm for he denied that he did so, and 
counsel could not permit the other witnesses to testify 
without objection and take the benefit of their evidence 
if they corroborated the defendant, or assign error on it 
if they did not. 

There was ample evidence introduced by the plaintiff 
to support the verdict. 

The defendant as a witness flativ denied every 
statement on which his liability to the plaintiff 
could be based. ne was contradicted by other Witnesses 
in the case as well as by the plaintiff, and the com 


tradictions were of a character not to be readily excused 
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on the ground of a lack of menoky. It was for the jury 
and trial judge to pass on the credibility cf the witnesses, 
and this record presents a strong illustratiom cf the wisdom 
of the rule requiring them, with their superior oppertun- 
ities for judging, to do so, and forbidding a reversal 
by the reviewing court unless the verdict is manifestly 
against the weight ef the evidence. The plaintiff was not 
a resident of the county wherethe Gase was tried and his 
Claim was not one that a jury would be likely to regard with 
under favor, There is no reason to doubt that their ver 
dict was based on an honest consideration of the evidence, 
and it should not be disturbed in the absence of material 
error of iaw. 

It is argued that the Court erred in permitting a 

witness to seaside that a fact of which he spoke was 
fixed in his mind by his making a written memorands of it 
shortly after it cecurred. The memoranda was net 
offered in evidence and we see no préjudicial error in 
that evidence, Complaint is made of an instruction 
that is said to fail to direct the jury that their 
belief must be based on the evidence, Graff v. The 
People, 134 Ill. 38) and Langdon ®. The People, 133 111. 
388 are cited as illustrations of the law thet the jury must 
base their belief on the evidence and that sueh requirement 
must not be ignored in the instruction. But the 
instruction complained of faiis within the rule announced 
in Village of Altmont v. Carter, 196 Ill. 286 where it 


id said, "A requirement in the first part of an instruc- 
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tion that the jury must base their findings upon the 
evidence applies and extends to all subsequent clauses 
in the instruction, and it is unnecessary in each of the 
succeeding sections to inform the jury that they must find 
from a preponderance of the evidence.*® 

Complaint is made of the action of the Court in 
giving and refusing other instructions, but we fail to 
find any prejuducual error in that respect. As we read 
the record the defendant had a fair trial before a jury 
faitly instructed on the law, and we find no reason 
for reversing the judgment ofthe Court approving their 
verdict, The judgment is affirmed. 

Affirmed. 
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STATE OF ILLINOIS, ) on 
SECOND DISTRICT. et I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

Said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 
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Begun and held at Ottawa, on Tuesday, the seventh day of April, 
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in the year of our Lord one thousand nine hundred and fourteen, 
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within and for the Second District of the State of ITllinoise 
‘Present--The Hon. DUANE J. CARNES, Presiding Justice. 
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Hon. DORRANCE DIBELL, Justice. ~ 
Hon. CHARLES WHITNEY, Justice. © 


CHRISTOPHER C. DUFFY, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
ef April, A. D. 1914, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


rz 


‘ 


. 7 


,aeet ito! bas iat wea sata Sasavods sao brod 190 10 189y 


sgioorliII to vo 
portent anibrastd 
—Solftaut 


.soiteutl 


iNaeld 


ysb ascii sdi ao 
' 
at belri ssw 
29tuUStt bas abtTow sdi. ai 


35 
[ oe 
* . 4 i009 STAIIAGGA HT ¥O MAXT A TA 


' ars 
fitga YO yab a Sad sdi .ysbaseT ao swsit0o is pied ban 
, CAURAD 
,AJ3IGId SOKAAROT 


/Y@Tud .9 @aHGOTeISHD 


/ Q Q r 
~ “Ek. .ttirsd2? , S2ROGIN 8 20 


:tiw-ot jebtswrstis tadt {¢ 


itu00 att to =e ont 


+ a 
‘ie ee Ae 7. 
ie wk has 
i) 





_ 


om 


edt 10 toitiaid bnoos2 edi sé eee dip 


“NE 2 5s See 
. GHAUG .coH eAT=-ta 


~o0H 


-YSMTIBW @318AHD .f08R ~~ 


~ aes = ~ ere 
ne om 
- e 
ae 
=” e ae we ae 
fai 
« 
2 
ay. 
~~ 
Pp 


* 


Bier Cok 


a ‘ Pes 
aS 
SAX 
ee 
i! Dae v4 ae ors 
ea + aes 
toe hae 
Ace 
b £Ulee 
saat ? eae 
= a. <o; RA 8 5s 
a ae ud Sor 
= oes 
Eres 
is 
peo we ’ 
S-) y — Se eh - 
cio ee fe aie - e 
an ais : Shay 


Ho. Ress. 
CG. V. O'Connor, 
Aopellse, 
vs. Appeal from Boone, 
P. R. Kennedy, 
Appellant, 1 Or 





GSpinien by CARRE 8B, d. 


Appellient, P. HR. Kenned solid 2a farm in Boone 

? vs 

County, yll., to one Schvebke, Appellee, C. V. O'Conner, 
had come connection with necotiatione bstween Fonnedy and 


Schwebke prior to the sale and cemended of yannedy a 


at 


5 


comission, claiming that he cecure’ the purcheser and that 
Kennedy hod promiaed him a commission ‘7 he would secures 
@ purchaser, This action was brought on that claim and 
resulted in a verdict and judgment fcr appslise of 
$606.54, from which this appeal is proeacuted. 

Avpellee ia not 4 real estate agent, but is engaged 
in other business at the City of Belvidere in said County. 
While this fact doses not affect hie rights to recover 4 
Commission for the sale of the farm, if he at the instances 
of appellant prosured the purchaser, still his connection 
with the transaction, and what the parties understood and 
had a cight to understand from various things said and done, 
should be considered in the light of the fact that he # 


Was an acquaintance or friend cf Kennedy and was not engag= 


ea in selling faem lands as a business. 
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The evidence is eo conflicting that the verdict 
should only oe accepted a6 controlling in the sbsence of 
Material error of lew, 

Appellee, over objections cf appeliant, introduced 
evidence of sttemptes by appsliant to sell ths farm 
through other acentsa snd of prices named br him «nd 
commissions offered. And it so sppeared that the enie in 
questicn wae a good one and more adventagecus to appellant 
than would have been a sale under him formsy proposals. 
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phe jury in this way wes informed of facts not vsertinent 
te the issue that probebly influsneed their verdict. 
Appellee defends the introduction of this evidence on the 
ground that appellant's counsel in hig opening statement 
to the jury mede assertions that furnished the vround for 
introduction of this testimony, as explaining or 
Supplementing the statement so rade; aliso that appeliant 
28 8& Witness mentioned the fact that he had emploved 
other agents to sell the land. We da not think the 
gfounds sufficient to warrant the evidences introduced, 
but aa the provocation fer that line of testimony will 
probably not be offered on another trial, we need net go 
further inte detail on that question. 

The Court at the instance of anpellee inetructe 
the jury, That the fact th=t the number of witnessss 
testifying on one side is larger then the number 
testifying on the other side, doas not necessarily, 


alone determine that the preponderance of the evidence is on 
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the eide for which the lercer number Fecfirted. In 
order to cetermine thet question, the jury must be influe 
eneed by and teke intc consideration the sappearsnce snd 
conduct of the witnesses while testifyins; their 
apparent intelligence, or Jlsek of it; their opportunity 
of knowing or seeing the fact, or subject ecncerning 
which they have testified, or the abeence of such oppore 
tunity; their interest or absence of interest in the 
result ef the case, and from all theae fects as shown by 
the evidence, the jury must decide upon which side is the 
preponderance *®, 


By this inatructior the jury were told thot the law 
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required them to consider the appearence of the wit 
their apparent intellisencs, their means of knowledge and 
their interest er want of intsrest in the result of the cas¢ 
and from these four things exeludins questions of the 

number of witnesses, the reasonableness of their state-: 
mente, their corroboration by other evidence and other 
eonsiderations thet properly induce a helisf or cisbel 


of the statement. of our fellow msn, determine the 


matter of preronderence, 4 5 diffieult to see why 
it was ever vresumed necessary or proper to enumerate 


to a jury the pointe thet they must, 22 & matter of law, 
consider in determinine the credibility of a witess. 

If they delieve or disbelieve, as jurors, suided b 
their knowledce end experience o5 men, they will cive or 


withholdbonfidence for various reasons that they misht 
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be able to state but would hesitate to say that they were 
influenced only by matters that could he clearly 

deféned . Our Supreme Court long aso seid, "A Court 
can hardly err in refusine to give any instraétion which 
seems designed to influence a jury as to the credit to be 
given to particular witnesses." Martin v. People 54 Ill. 
e235, and repeated the statement in Godar v. Ham Net. Bank 
225 yll. 5727. 

The instrvetion here complained of would net if 
construsd asexcluding the question of the number of witnes= 
ges be held reversible error under the authority of E. J. & 
E. Ry. Co. v. Lawler, 22@ Tli. 6281 and the cases there 
reviewed and the numerous subsequent cases in which that 
case is cited and discussed, because the greater number 
of witnesses cannot be said to have testified for appellee 
on eny controverted fect, but in that case while points to 
be considered were enumerated in an instruction, the 
"jury were told they should consider them " in view 
of all the other evidence, fects and-circumstances proved 
in the trisl, and from all the evidence, facts anc 
cireumstances in evidence determine on which side is th 
weicht or preponderance of the evicencs.* Thue only 
improperly ezcluding the fector of number of witnesses . 
phe inetruction in our case is bad and substantial error 
under the rule announced in Chicago Union ,rac, Oc. v. 
Hanpe, 228 yll. 346, where the Court said , "It is 


proper to enumerate elements which they (the jury) 
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may consider, but they should always be left free to 
Consider all the evidence intreduced and e1l the facts 
and circumstances shown vupon the trial, in determinine 

the crucial question as to where lies the ereater weicht 

of the proof", While it is true that instractions of 
this character have the sanction of iaw if accuratsiy 
worded and are not in every case held reversible error even 
if inaccurates and subject to criticiem, and the 
instruction is somewhat helped by another civen for appellee 
still from the reading of this record we conclude because 
of the errors here hointed out the case should be 
submitted to another jury. 


The judgment is reversed and the cause remanded. 
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TATE OF ILLINOIS : 
SECOND DISTRICT. >t ss. I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


urt, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WuHeEREor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 





dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine hundred and fourteen, 
within and for the Second District of the stfte of Illinois: 

Present--The Hon. DUANE J. CARNES, Presiding Justice. 


Hon. DORRANCE DIBELL, Justice. 


Hon. CHARLES WHITNEY, Justice. cy 
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CHRISTOPHER C. DUFFY, — 65 


UiGe MESQHKE. Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
f April, A. D. 1914, the opinion of the Court was filed in 


he Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Bertha Martukis, Ze, appellee 


vs Avpeal from Winnebago. 


Ferdinand P, Keyt, appellant, 


Carnes, J. 186 : ree 979 


Appellee Bertha Martukis a girl sixteen years old 
alighted from a street car in the city of Rockford and in 
endeavoring to crose the street she was struck and injured 
by a taxi-cab owned by appsllant. She broughtthis suit to 
recover damages for such injury and had verdict and judgment. 
The evidence is very conflicting as to where she wae when 
struck, whether she was mindful of surrounding conditions 
or had her attention on other matters; also as to the rate 
of speed of the taxi-cab and the effort made by the driver 
to give warning and avoid danger, The record leatis quite 
as strongly to the conclusion that the accident was caused by 
the carelessness of appellee cr the combined carelessness of 
herself and the driver of the car, 2s it does to the con= 
Clusion that she was in the exercise of ordinary care and 
the driver was guilty of negligence causing the injury. In 
the absence of error of law we might feel conmmelled to treat 
the verdict of the jury 2s controlling, but we are not in- 
clined to do so if there was materialerror of law, 

The 9th, instruction asked by appellee and given, read: 
"The Court instructs the jury as 4 matter of law that if you 
believe from the evidence that any of the witnesses have 
wilfully testified falsely to any material fact in evidence 
then you willbe entitled to entirely disregard any of the 
evidence of this witness in so far as his testimony is not 
corroborated by other commetent evidence,” This instruc} 


tion is bad under the authority of Weston v Teufel 213 Ill. 
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291, where the court said "The jury are not the judges of 
whether evidence is or is not compnetent, The instruction 
erroneously uses the word ‘competent’ instead of the word 
‘oredible!’ or other work of like import. Evicence introduced 
may be competent and not credible,” Instructions of this 
Character are of doubtful propriety; a court can hardly err 
in refusing them; Martin v People 54 Ill, 2235, Godair v 
Ham, Nat. Bank 235 Ill, 572, when accurstely worded they 
have the sanction of the law and trial courts often feel 
Compelled to give themiif asked, but there are many ex- 
pressions in opiniones of the supreme and appellate courts 
that should warn counsel of the danger of asking these cau= 
tionary instructions not accurately worded, 


The judgment is reversed and the cause remanded, 
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STATE OF ILLINOIS, ls 
SECOND DISTRICT. fie I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

fand Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

said Appellate Court in the above entitled cause, of record in my office. 

In TEsTiMony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa. this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the seventh day of April, 
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in the year of our Lord one thousand nine hundred and fourteen, 


within and for the Second District cH the State of Illinois: 


3 


MA ; 
Present--The Hon. DUANE J. CARNES, Presiding Justice. 
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i 
Hon. DORRANCE DIBELL, Justice. 
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Hon. CHARLES WHITNEY, Justice. 
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CHRISTOPHER C. DUFFY, Clerk. 


J. G. MISCHKE, Sheriff. 4 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 





f April, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5858 
Annie Jopp, et al, anpellees 


ve Appeal from Lake, 


ASG6I.A. 289 


Barthomic Jopp died as the result of an accident 


R, H, Fairburn et al anpellants, 


Carnes, J. 


October 11, 1907, His widow and children, appellees, brought 
this action under Section 9 of the Dram=-Shop Act against R, 
H, Fairburn a saloon keeper, end the appellant Furtune Bros, 
Brewing Co, alleged to be the owner of the building in 
Which the salooa was kept, The case was here on a former 
appeal and our opinion is reported in 157 Ill, App. 609, 

On retrial there was a vercict and judgement acainst both 
defendants for $1300 and the Brewing Company only appeals, 
Appellant's statement and argument is confined to two 

pages of reading matter; there is no attempt to state the 
Pleadings or the facts, It is in substance aseerted that 
there is no proof that appellant owned the building at the 
time in question, or that it knew intoxicating liquors were 
g0ld there; that a saloon way be a place where soft drinks 
are soid, and beer aoes not necessarily mean lager beer, 

It appears from the abstract that the president of 
appeilant atated that Fairburn conducted a saloon on said 
premises from the time it, apnellant, purchased the building 
in 1901 until the district became a dry gone in 1908, and sold 
| Quantities of beer for a»pellant, There is other evidence 
that lager beer was sold there. It is not susgested that the 
proof does not sustain the averments in the declaration that 
deceased purchased intoxicating liquors there, that caused 
his intoxication anc death, There is other evidence es to 


payment of license and mortcace of saloon fixtures, tending to 
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non that the place wag 5 dram shop and the building ovned 
, appellant and leased for dram-shop purposes, The jury 
sre fully warranted in so finding from the evidence, 

“We find no substantial error in the resord,, therefore 
2 judgment is affirmed, 
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SreATE OF ILLINOIS, } as 
SECOND DISTRICT. Sire I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


urt, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa. this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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‘Begun and held at Ottawa, on Tuesday, the seventh day of April, 
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in the year cf our Lord one thousand nine hundred and fourteen, 


within and for the Second District of the state of Illinois: 
Meee -- The Hon. DUANE J. CARNES, Presiding Taptive, 

Hon. DORRANCE DIBELL, Justice. ] 

Hon. CHARLES WHITNEY, Justice. ; 

CHRISTOPHER C. DUFFY, Clerk. z 


J. G. MISCHKE, Sheriff. apt 6y 6 














BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
Bf April, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5866, 
Amie I, Adams, appellant, 


vs. Appeal from Lake, 


186 I.A. 286 


Appellee, John Gordon, owned a tract of land in Lake 


John Gordon, appellees 


Carnes, J. 


County, Illinois, and entered into a contract with one Tra cy 
to sell him a part of it, in which contract it was provided 
that Tracy should have the right to use a well and its 
appurtenances and a path not exceeding 8 feet in width, lead 
ing to the well located on that part of the tract not sold, 
under certain conditions specified, until such time as public 
water should be laid and installed in an adjoining public 
street or highway, Afterwards appellee conveyed the land 

80 contracted, to Tracy and he conveyed it to Amie I, Adams 
the appellant by an ordinary warranty deed with no recital 
of easements or appurtenances, Afterwards appellee denied 
appellant the use of the well and barricaded said pathway. 
Appellant filed a bill in chancery praying for an injunction 
restraining appellee from interfering with her use of the 
path and well claiming an easement therein, The court sus- 
tained am demurrer to an amended bill and appellant stand- 
ing by said amended bill it was ordered dismicsed for want 

of equity, and she prosecutes this appeal, The question 

is whether anpellant has in her bill set up facts entitling 
her to an easement in the well and pathway for that indefinite 
time that may elapse before public water is furnished in 

said street or highway, which may be forecer or may be 
during the life of appellant... In either event the interest 
‘that she is contending for is a freehold, 16 Cyc 614. 


; wA perpetual easement inlands, or any interest in lands 
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in the nature of such easement, when credited by grant, or 

by any proceeding which is in law equivalent to a grant, con- 
stitutes a freehold, A legal interest in lands ie to be 
deemed a freehold, not because of the kind or quantity of 
the interest, but by reason of its sufficient lecal indefi- 
nite duration, An easement for life or in fee is 2 freehold," 
Chaplin v Commissioners of Highways 136 Ill. 2643 See also 
Foote v Marggraf, 233 Tll, 48; Haigh v Lenfesty 141 Iii, 
Avp. 409; Craig v Craig, 154 Ill, App. 1, As the case in- 
volves a ffeehold the appeal should have been taken to the 
Supreme Court, The clerk is therefore directed to transfer 
the record and files and the order of this mat to the 
Supreme Court, 


Transferred to the Supreme Court. 


Whitney, P. J. took no part, 
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Beare OH ILLINOIS, ) 
SECOND DISTRICT. (SS: J. CuristopHER C. Durry. Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TestiMony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this fifteenth day 

of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 
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‘Begun and held at Ottawa, on Tuesday, the seventh day of Aprid:, 
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in the year of our Lord one thousand nine hundred and fourteen, 
within and for the Second District of the State of Illinois: 
eeesent--The santa J. CARNES, Presiding Justice. 
Hon. DORRANCE DIBELL, Justice. 


Hon. CHARLES WHITNEY, Justiée. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 


f April, A. D. 1914, the opinion of the Court was filed in 






the Clerk’s office of said Court, in the words and figures 


= 
following, to-wit: 
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Gen, No, 5873. 
Erneste Wulfs6, appellee 

vs Appeal from Kankakee, 
American Packing and 


Provision Cofimany, appellant, 
1861.4. 292 


Appellant, American Packing and Provision Co., was 


Carnes > Je 


having some cattle driven along a public highway to its 
packinghouse at Kankakee, When near their destination a cow 
lay down and on being made to get up went but a short dise 
tance and lay down again, it was then left tied for an 
hour or two while the rest of the cattle were driven on to 
their destination, A man and woman were employed by anpellant 
to go out and bring her in, Appellee Erneste Wulfe, a middle 
aged woman had been working on a piece of land in the neigh- 
borhood and was walking home in the highway and passed the 
employees of appellant and the cow, she says she gave some 
advice about getting the cow to go along, and appellants 
Witnesses say she tried to assist and hit the cow with her 
hoe; at any rate she passed on ahead of the cow and when 

she had gone fifty or one hundred feet the cow got up and ran 
down the road and against her and knocked her down, to some 
extent bruising and injuring her, She brought this suit 

te recover for that injury and alleged in different counts 
of her declaration that appellants servants negligently 
struck and over drove the cow and caused her to become 
Overheated and attack the plaintiff; that appellant negli- 
gently over drove and overheated the animal and struck 

and abused her until she became overheated andangry; that 
iepeliant was driving the cow and she was vicious and inclined 


to attack persons and that appellant knew it and failed 
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to provide sufficient persons to manage the cow; that appel- 
lant was driving cattle on the street and that its servants 
were incompetent, There was verdict end judgment for 800 
for appellee from which this an eal is prosscuted and req 
versal sought on the ground of negligence on the part of 
appellee; no negligence on the part of appellant and that 
the damages are highly excessive, 

There is no evidence that the cow was naturally 
vicious or that appellant had any reason to suspect or 
believe that she was vicious, Appellees theory is that she 
was overheated in driving and improperly beaten and soaded 
until she became frantic, and attacked appellee, The evi- 
dence does not support that theory, It is quite clear that 
it Was an ordinary case of driving cattle along the public 
highway, this cow lay down either because she was overheated 
or foot sore, appellants servants took the usual and or- 
dinary means to get her up and drive her alons the road; 
appellee, the cow, anc anpellante servants were all right= 
fully in the highway, the cow unexpectedly sither attacked 
or run against appellee, We see nothine to distinguish the 
Case from others whers a domestic antimal with no known vicious 
tendencies attacks and injures a person, We do not think 
the jury could reasonably find that because this animal 
Was footsore or overheated and lay down beside the road, 
that it was evidence of 2 vicious tendeney or any notice to 
appellant that she wasliable to attack or injure a person, 
and we see no evidence in the record that the injury was 
attributable to any negligence of appellant, It is said 
appellees was negligent in not watching the cow and guarding 
against injury. We do not assent to that, We are of oninion 
that ordinarily prudent people in the vogition of either 
appellee or appellants servants, would not have anticipated 


any danger, 
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It is familiar law that the owner of a domestic animal 

of a svoecies not inclined to mischief is not liable for in- 
jury committed by it to the person of another in the absence 
of notice to the owner of mischievous tendencies of the 
animal, Dommy Hollenbeck, 259 T11, 383 is a late casd 
announcing that law, We do not think a judgment for av»pellee 
Can be sustained by the facts of this cas@ without ignoring 
that law, We presume another trial would not show the facts 
materially different from those disclosed by this record; 
therefore we reverse the judgment without remanding the 
case, 

The judgment is reversed, 

Finding of facts, 

We find that the defendant qas not cuilty of any negligence 
which caused or contributed to the injury for which plaintiff 
sues, 
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STATE OF ILLINOIS, 
SECOND DISTRICT. { ss 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, ot record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Otiawa, this fifteenth day 

of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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‘Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine hundred and fourteen, 
within and for the Second District of the State of Lllinois: 
ia : 

Present--The Hon. DUANE J. CARNES, Presiding Justice. 

Hon. DORRANCE DIBELL, Justice. 

Hon. CHARLES WHITNEY, Justice. 

CHRISTOPHER C. DUFFY, Clerk? 


1g61-A- 29 


J. G. MISCHKE, Sheriff. 














BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 





m April, A. D. 1914, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 
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following, to-wit: 
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No. 5874, 
yulia E, Wood, Administratrix 
of the Estate of Willoam Wood, 
Appellee, 
vs Appeal from La Salle. 
yames E. McEvoy and Julia 


—* Evoy, 186 J.A. 293 


Appellants. 


Opinion bBy CARNES. Jd. 


This suit wes begun in assumpsit by William Wood, 
against his sister Julia Wood MeEvoy and her husband 
James E. MeEvoy, the appellants, to recover $1350 
received by appellants as purchase price for a twenty 
acre tract and an undivided half interest in another 
twenty acre tract of land conveyed by them to one wansel, 
which lands he claimed to own. After a partial trial 
before a jury the case was traneferred to the chancery 
side, bill and answer filed, and proofs heard by the 
chancellor, resulting in a decree arainst appellants 
for the whole amount with interest, less a counter claim 
about which there is no dispute, The chancery record only 
is filed here, the question presented is whether or not 
William Wood was the equitable owner of the land so 301d. 

James Wood, the father of William and Julia Wood, 
died at . the home of his deughter Julia October ®1, 1902, 
aged eishty@twO years, e hed been living there about 
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four year:, was in very infirm health end when he came 
there hie business affairs were in bad condition, Fe 
gave a seneral power of sttorney to his son-in-law 

James E. MeEvoy, who took charge of his business, and 

his daughter julie provided for his heaith ana com 

fort durins the rest of his iife. There is no question 
made here about his mental capacity, but his physical 
condition was apparently such, durine the four years he 
resided with appellants, that he could not and did not sive 
much attention to his property. 

The two twenty acre tracts in question were for the 
most part unimproved and unproductive, they were in the same 
Quarter ssction but not adjoining, and were located in © 
Grundy County, Illinois, near the home farm of james Wood, 
William Wood and one Gibbs, prier to 1878, hed title to one 
of these tracts as tenants in common, and in 1878 James 
Wood sot a dsed to himself from Gibbs of his haif 
intersst in the tract, in consideration of the transfer to 
Gibbs of William's interest in a saloon business that he, 
William, owned, and a horse owned by James Wood, 

It is Glaimed by William, and there is evidence supporte 
ing his claim, that at the time his father owed him $300. 
The other twenty acre tract was conveysd to yames Wood 

in 1884, William nezotiated the purchase of the iract and 
directed the deed to be made to his father, he clsimes he 
paid the purchase price himself with money obtained on a 


note signed by himself and one Coulihan, and there is 
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evidence to support that clain, At about the time of 
these conveyances one Reed occupied the forty acres as 
a tenant of William for five or six years, paying him 
rent and not knowing that James Wood claimed any 
interest in the land, though he lived near by at the 
time. While the record title to this forty actes was 
in James Wood, with the exception of the undivided half 
of one of the twenty acre tracts, it is admitted to have 
been understood in the family up to about the time James 
went to live with appellants, that the entire forty acres 
belonged to Willian, He was intemperate and improvie 
dent, the land of little rental value, and little 
attention seeme to have been given it, except to keep the 
texes paid, durins the lifetime of James Wood; both the 
twenty acre tracts were dealt with as a whole in renting 
end paying taxes, While MeEvoy was acting as attorney 
in fact he contracted to sell the lend and William 
Glaims that on discovering it he protested, with the 
result that the trade was abandoned and deeds that had 
been prepared were destroyed, There is a contro= 
versy about this matter, but thers was, no doubt, 4 
sale negotiated, deeds made and the trade not consumma- 
ted. 

About six months before the death of ,ames Wood 
he conveyed his farm of 160 acres with some other tracts 
of land and the land in controversy here, to his daughter 
Julia with no mention of any adverse interest in thie land 


_ and for the nominal consideration of One dollar, He 
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had two other children and it incidentally appears that 

the fact of these conveyances was not known to them or to 
William, and that the deeds were not recorded until after 
the death of the father, and then @ suit was prosecuted by 
the other two children to set aside the conveyance of the 
iands other than the two tracts in controversy here, which 
suit appellants settled, but this land was not included 
in the controversy or settlement. 

In yareh 1904, there was made, first; a contract 
with, then deeds to, one pansel, of the entire forty acres. 
The contract was signed by William, Julia and her 
husband on the one part; there is a conflict of evidence 
as to the necotiations and the respective parts taken by 
William Wood snd yamea MoEvoy in the same, but no dispute 
that william conveyed the half interest in the twenty 
actes to which he held record title and received payment 
for ten scres, and appellants conveyed the balance and 
received payment for thirty acres, the $1350. for which 
this suit is broucht. 

There is ample evidence on the part of appellee, if 
believed by the Chancellor, to sustain the allegations of 
his bill that the land was at the time of purchase bv 
dames Wood paid for by William Wood and the title taken 
in his father's name to protect him against his own 
improvidence; declarations of yames Wood to that effect 
are proven, and while there is also evidence that he told 


his daughter yulia, that William did not pay for the 
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land, that statement being a declaration in his own favor 
is not competent oviaenne: There vas much business 
dealing between appellee and his father from time to time 
and it is quite probable that on an accounting at the 
time of the death of yames, William would have been found 
to owe the estate; but however that may be if William in 
fact paid for this land 2t the time of its purchase and 
the title was taken in his fathers name for purposes of con= 
venience he is entitled to the decree rendered; there is 
no claim that James held the title =s security for the 
payment of money owing him by William, The uncon= 
troverted fact that the femily of children, for so many 
years, understood this forty ecres belonged to Willicm, 
leads strongly to the conclusion that it wae so undere 
stood and treated by the father. The condition of the 
record title was discovered by James ©, McEvoy about the 
time he was appointed attorney in fact for James Wood. 
there is evidence that tends stronsly to discredit 
the testimony of William Wood and some of his witnesses, 
There was a divorces case pending against William Wood in 
1884 and 1885, in which the question of the ownership 
of this land was involved, and pleadings and 
affidavits were filed by William inconsistent with his 
Claim here; and there is evidence tending to show that his 
father did not own him $300 or any other sum when the 
first purchase was made, and that William did not 
hire the money that he claims to have hired and used 
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in the second purchese, Many of the witnesses were 
not clear in their etatenmentse, some of them were 
testifying Perhaps influenced by interest and preju- 
dice. It is peculiarly e« case in which weight 
should be given to the consideration that the 
Chancellor saw the witnesses and heard them testify, 
but aside from that consideration the evidence as 
presented in the record leade us to the conclusion 
reached by the Chancellor, 


the decree is affirmed, 
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TATE OF ILLINOIS, ss 
SECOND DISTRICT. = I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Jourt, in and for said Second District of the State of Illinois, and keeper of the Records 


nd Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


: 


ai d Appeliate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 












bray Rs et RR cies a A a 
4 ee 7 ; x i il ; \ & iy tp Tf 
He 1 ey " BAA 

: ; ae, ri i ; 
: a Be wey bh) 

" ‘ nid ¥ af ea 
: fi 

, ATT 1s & i C:ieS (AD nao bi 


ace. dl remereee tate 
. ‘3 ‘T3478 uae wat a ie cite’ 


Hine lan) pag ean ny 


vie 
yi2 bd act pean) Got ate. pehetsee 
" } net ita T ‘o 
Pies / 3 pees 
x. & “ t % Ceol ia iat: Wee Hie os 


4 a a Data’ ry erce dis sis Ben 


a Tia Le ila “at tl 


walleqggA sf? to dol raid 2 nansoraimnO (J 
abroosA alt Io voqoud! has .cioailll to otai@ edi to dorset boooed 
add to moidiqo sft to yqoo sud 4 at yafogertol edd teadd YUTSaAO Yaa 
sotto vca ni broo9 to seus baltidag ovods out ai d 
od? xitte bie baad yin doe otguered I foananW yuomireaT wl 
veb dénastth sidd ewattO ta divo atellegqA bine odt to lege 
-sud eoia basevodd ono frtal 100 to toy add oi ling A FO. wth 
9910! bas Beas, A < 





é Zr 
— ah es Ao 
er arma sa rhe pre cieres Ga at a eal 
Phys fae eile Ny aula a) hea 
fe ¢ fA’ 7 Lo] 7a it Sway? 9 
ioe ae mer Pree eels A * y 


We. 


J FZ] 
, sm A , aus REL A ea ta y 
a: ee "de * f jak At RT ica 2 ] 
im. A ny Yt ua my) te, 
) Nad en ‘ a é hy . . 
‘ i " 


iy 
y 






’ yp 
me 
i, 
; ; Stns re ea 
AT A TERM OF THE APPELLATE COURT , Ores” 
4 
f 
Begun and held at Ottawa, on Tuesday, / the seventh day of April, 
f 


in the year of our Lord one thousand nine hundred and fourteen, 


; 
within and for the Second Wee E of the State of Illinois: 
f ao sate f 
Present--The Hon. DUANE J. CARNES, Presiding Justice, 
Hon. DORRANCE DIBELL, |Justice. 
Hon. CHARLES WHITNEY , Justice. 


CHRISTOPHER C. DUFFY, Clerk. 


J. G, MISCHKE, Sheriff. ©, ~ A 99 A. 
‘ Ws, ore 











BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
meapril, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 











NO ~ ' “ / rai cy) ieee 
‘neem REVO aTAIIGaI4 GHT ¥O MAGT A TA 
\ 
} 


-LtrqA to ysb dtaesves od? | ,yaboeut no ,swettO ts bled bas 


apie 
9 
Uae od 


,m9ettwol bas berbeod sain Basanods eno brod 1x0 to Taexiedt 
:afonitII to estste edt Yo {bisaia biden edt rot hime adh 


™“ Po ae } 
.sottaglL gatbiver4 »-cauAAD .L GUAUG 90H oath 


. -, 





ag eottealh, JIZ&Iqa BOMARAOG pee 
~99tsanlb , YAUTIAW eHIHAHO m8 
/ 


d19f9 “YTIUC 9 asesorergh. fui 


“fe ring Vibed? ,SXHOeTM é 4 — 
ae 098 C Ay ‘ rf are, 


ar. a - cee tn nn re 


2 





é 4 
7 ss. ' ' sy 
y wab dtél ed? ao :ttw-ot ,ebrswretts fsedt bine 
a at belt? asw t1v0o0 edt 10 noiniqo sft ,b1eL oA d 
“y a 
| egtugtt bas abrow edt ai ,#1u09 bisa to doftto e iTS 
bake ie 
| diweo f 
e pita 
‘ i 
: ag | 
) j i ww Dee Ks, 
Hy ihe ine 
| / 4 vA \ hit otha 1 SE aa y 
' = a 
7 ee 


4 o e aa 
Aa A _ va eh a 
LAOR 4th ee ae ae he a ee ee ka 


No. 5881. 
Hannah Berg, Adminiatratrix 
of the Estate of John VY. F. 


cM 


Berg, Deceased. 
| Appélles 
vs Appgwal from Peoria, 
Lake Erie & Western Railroad 
Company and Peoria & Pekin 


Union pailway Company, 1 9 6 1 A, 99 A : 


Appellants, 


Opinion by CARNES, Jy 


phis si an action for causing death by wrongful 

act, nezlect or default, resulting on a second jury 
trial in verdict and judgment of $2500 against both ape 
pellants. The facts are that John W. F. Berg, appele 
lee's intestate, was on the 8th day of yarch 1911, at 
éleven o'clock in the forenoon, in the employ of Peoria 
& Pekin Union Railway Company , ons of the sppellants, as 
& section man in ita yards where he had: been working for 
several years, His duty was to clean up and do various 
things about the ysards, At the time in question he 
Wae tightening bolts on a track, He was sixty-six years 
Old, in good health with good sight end hearing, the day 
Was clear and bricht. While so employed he was killed 
by falling between the first and second coached of a 

ie passenger train of the other appellant, Lake Reis & 


Western Railroad Company, a lessee of the Peoria & 
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Pekin Company. He stepped from the track where he 
working to make way for an engine of the Vandelia Raile 
road Company that was appeoaching in one direction, and 
either while this engine was passing him, or just after 
it passed, he came into contact with the Lake Erie coaches 
going in the other direction, There was 2 space of about 
eicht feet between the tracks and about four feet between 
trains if standing at the same time on these twe tracks, 

Pekin Company, wasin control 
A servant of appellant, Peoria CEPHREHTASRBAR YS of the 
movement of these trains and it is claimed that he was 
negligent and careless in orderinc the Vandslis engine 
to come past and near deceased on ons side and at the same 
time ordering the Lake Erie train to come past and near 
him on the other side, 

‘The evidence for the most part is that the Vandalia 
engine had passed before the other train was opposites dece= 
ased, but appellee assumes it had not and that anpeliant 
Peoria & Pekin Company owed deceased 2 duty not to order 
two trains to pass in opposite directions on tracks st or 
near which h= might be working. It is also argued that 
something Wash! “Nappenes to cause decessed to fall 
between the cars, and that it may have been that the 
Vandalia engine squirted steam upon him and caused him to 
jump backwards, and while there were two eye witnessse to 
the accident that testified in the case and no proof to 
that effect except the inference that soneth ing tat 


have happened, that the jury were warranted in assuming 
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it, because appellants did not produce the engineer 

in charge of ths Vandalia engine at the time and show by 
him that it did not occur, Or it is said there may 
have been shunks of ice and coal on the ground over 
which deceased micht have stumbled, and there was some evie 
dence of chunks of coal and ice scattered around the yards. 
The argument is, that considering the experience and 
ability of deceased, something mst have happened to 
cause the accident and that the jury were justified in 
finding that this assumed something was not the careless 
ness of deceased, but waa some negligent act of appellante, 

An ordinance of the city limiting the speed of 

passenger traina to ten miles un hour was plead, with the 
@llegation that the Lake Erie train was exceeding that 
limit at the time of the injury. The fireman on ths 
engine of the Vandalia train, called as 2 witness by 
appellee, teatified that in hia judgment the Lake Erir 
train was running about fifteen miles an hour, but on 
cross examination said he was facing the engine and could 
not well determine its speed, and would not say it was 
running more than six miles an hour; several other 
witnesses testifying on that question each placed the 
speed at less than ten miles an hour. The evidence 
does not sustain a finding that the speed ordinance was 
violated and at most can only be seid to in some degree 
tend to prove that charge, perhaps sufficiently to compel 


& submission of the question, if it was econtroiling, to 
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the jury by the trial court, who is not permitted to weich 
the evidence on a motion to direct a verdict, 
Several questions are argied by appellants, and cress 

errors chalienging the action of the court in giving and 
refusing instructions are assigned and argued by appellee, 
put if the facts do not make a case of actionable neglie 
gence it is unnecsssary to consider other questions. rt 
is clear that avpellants at the tims in question were pro= 
Geeding on the theory that deceased would lock out for his 
Own safety and keep out of the way of moving trains and 
éngines, that there was opportunity for him to do se, and that 
the accident was not ons to be anticipated if he did exercise 
ordinary care in that respect, and cannot be scocounted for 
except on the ground of inattention of deceased or some 
wanton act like squirting steam upon him, or somekccident 
like his stumbling over a temporary obstacle in his way, 
phere is no charge of wilful and wanton negligence and no 
suggestion of any except that the Vandalia engine may have 
squirted steam on deceased, which we have said is not 
supported by the evidence, and we need not stop to consider 
what effect the wilful act of an agent of the Vandalia 
Company, not a party to this suit, micht have if proven, 
There is some ground for the assumption that deceased may 
have stumbled on a chunk of cosl or ice in his way and thus 
fell between the cars; but while it is true that the master 
is bound to make the place where his servant works reagon= 


ebly safe and is liable if dangerous obetructions are 
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permitted to unnecessarily be and long remain in the 
path of the servant, still we know no rule of lew or 
reason that makes a master liable to his servant, whose 
duty it is to clean up 4 yard, for the presence there 

of stray chunks of coal or ice, It may well be assumed 
there were such obstacles around the quite extensive 
yards of appellant, it was a part of the duty of deceased 
to iook out for them and clean then away when necessary. 


moere is no suggestion of any thing unueual in the 


Operation of traine in the yard at the time in question, 


ra) 


except the alleged high rate of speed of the Lake Erie 
train, which we have said was not proven; and if it had 
been it is difficult to see that the epeed of fiftesn 
tiles an hour claimed by appellee, could have caused the 
injury, Deceased wag not struck by the engine of that 
train but fell between fe, th cars, which would seem 
no more likely to happen re the speed was fifteen miles 
an hour than if it was eight or nine miles ean hour. 

The case is in some respects like Belt Ry. Go. v. 


mey 
Skegypezak 325 Ill. 242; and it,well be said, as in that 


Case, that deceased had several years experience working 


fs 


On and sround tracks and had occasion to Observe the 


wovements of trains in this yard and must have been 


aware of the danger of the situation, “and that it requird 


Gonatant vigilance to avoid injury". And 2s said in 
Wilgon b>. I, C. R. R. Co. 310 Tl. 603, “It is a matter 


Of common knowledge, that work in and upen 2 railroad yard 
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with numerous tracks, where there is almoat constant sevwitok 
ing of cars and the movewent of trains and engines, is 
extremely hazardous, and ordinary care under such consitionm 
require a high degree of caution and watchfulness to avoid 
injury", And it is also true as said in Lottker v. Chie 
cage City pailway Co. 150 Tll. App. 68, "A person employe 
ed in surroundines of the character which confronted plain 
tiff at his post of duty Le presumed to understand the nate 
ure and dangers of his employment when he accepts it by 
entering upon the diecharge of his duties, and to essume 
all the ordinary hazards of the service." 

We are of the opinion that the evidence fails to show 
that appellants or either of them owed appellee's intestate 
any duty that was not performed, and that the evidence 
fails to snow osdinary csre on the part of deceased at the 
time of the injury. Many simil“r cases supporting the 
conclusion here reached are clted in a nate in Labatt's 
lla ster & Servant, @nd wd. Vol. 3, Seo. 1648, 

Two juries have found for appellee and their son= 
Clusions are entitled to great weicht, but it seeme to us 
their verdicts met have been prompted more by that sense 
of sympathy end justice thar hes given rise to legis 
lation to meet such cases as this, than to a careful consid= 
feation of the issues presented under the law governing the 
rights of the parties here, 

For the reasons stated the judement is reversed" 

Finding of Facts, We find that neither of the 
appellants were guilty of any negligence causing the death of 
appellee’s inteetate John ¥, F. Berg and that he was not in 


the exercise of ordinary care for his own safety at the 
time in question, 
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TATE OF ILLINOIS, | aS 
SECOND DISTRICT. ieee i, CHRISTOPHER C. Durry, Clerk of the Appellate 


ourt, in and for said Second District of the State of Illinois, and keeper of the Records 

id Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
id Appellate Court in the above entitled cause, of record in my office. 

In TEsTiMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this fifteenth day 

of April, in the year of our Lord one thousand nine hupn- 


dred and fourteen. 





1 Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine hundred and fourteen, 

within and for the Second District of the State of Illinois: 

; . 

Present--The Hon. DUANE J. CARNES, Presiding Justice. 


Hon. DORRANCE DIBELL, Justice. 
Hon. CHARLES WHITNEY, Justice. 
| CHRISTOPHER C. DUFFY, Clerk. 
: 
J. G. MISCHKE, Sheriff : : 
| NSGILA. 314 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
meapril, A. D. 1914, the opinion of the Court was filed in 


he Clerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 
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™ sn. No. 5903. 
6. L, Roberts, appellant, 
vs Aopeal from Lee, 


Estate of Henry L, Roberts, 


deceased, anpellee, 1 Q 6 Tak. 3 1 4 


jarnes, J, 
This is a suit on a claim filed by appellant Cc. L. 
Roberte against the estate of his father Henry L, Roberts, 
leceased; it has ween once before in this court on an appeal 
y the estate from a judgment in favor of the claimant, We 
eversed and remanded the case and afterwarde on a jury trial 
there was a judgment in favor of the defendant estate from 
rhich the claimant appeals, Our opinion on the former hearing 
ais reported in 175 Ill, App. 109, and we need not repeat what 
is there said, 

This record shows the claim as filed in the County 
t, it is for "Balance due on open account for money due 
$726 ,82, Interest on same 4 years at 5 per cent per annum, 
46,36," 
There is no date to either item but the claim is filed July 
6, 191i, . 
i. On this trial the facts anpear avbetankially as atated 
Our former opinion except there was the testimony of a 
‘t her of deceased that about three years before his 
death Geceased told him he owed Roy (the claimany) quite 
. little, but didn't say what amount or what forj and the 
‘testimony of another witness that in December k909 he heard 
claima tell his father he might need his money in the Spring 
BMMMMs father coid he could have it whenever he wanted it . 
state introduced experts in handwriting and much of the 
is sevoted to testimony on the question of the hand-~ 


z of the written memorandum on which the claimant relies 
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and exhibits sare certified here for our examination, It 
_@eeme to us after examining the whole matter, that the tes- 
timony leaves a fair question for the jury whether the mem- 
orandum is ofany probative force in support of the claim, 

and that there is evidence enough that it is not, to sustain 

a finding of the jury to that effect, Without this memorandum, 
While there is evidence that deceased had been indebted to 
the claimant insome amount, there is no evidence from which 
ang stated amount can be reasonably ascertained, 

The verdict of the jury should not be disturbed unless 
there is substantialx wrror of law, It is objected that the 
husband of the heir, that has been defending this claim on 
behalf of the estate, was permitted to testify to a conver= 
sation with the claimant that occurred after the death of 
the father, the objection is on the ground that the witness 
is the husband of the heir who is defending the estate, 

He was a competent witness, the adverse party was not suing 
in a representative capacity and a husband is by statute 
authorized to testify in suite concerning th» separate prop 
erty of his wife, That the husband of an heir in a similar 
Case is a competent witness, was held by this court in Graves 
v Safford, 41 Ili, App, 659. There was testimony as to grain, 
hay and straw furnished claimant by his father in the later 
years of his life, and various accounts and statements ine 
troduced in evidence to show what crain was raised by the 
father and what was done with it, Clairant in rebuttal offered 
in evidence the inventory of the estate for the purpose as 
he stated, of showing what stock and produce there was on 
the farm at the time of his fathers death, The court sustained 
an Objection to this evidénce , It may have been competent 
in connection with the other testimony on that subject, but 


had so little bearing on the real question to be determined 
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that we do not consider ite rejection material error, There 
Was evidence of services rendered by claimant more than five 
years before the death of his father, and the claim rests 
_ mainly on those services, and the argument here is that there 
Was an admission of the debt within the five ysar period of 
the Statute of Limitations; appellant cites authorities in 
his brief on the burden of proof on the issue of the statute 
of limitations, He urges thet the court erred in instructing 
_ the jury es to the Statute of Limitations and ite effect, not 
that the instructions are not the law, but that the question 
of limitation was not before the jury. We do not think the 
 ppint well taken, 

‘We find no reversible error in the record, and are satis- 
fied that the verdict of the jury is supported by the evidence, 
Tie judgment is affirmed, 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
the opinion of the Court was filed in 


1914, 
in the words and figures 


mpril, A. D. 
Peclerk’s office of said Court, 


Plowing, to-wit: 
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No. 5839, 
Edward McCormick, 
Avpellee, 
vs. Appeal from Lee. 
Agnes Downs and 


M. E, Fleming, 
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Appellants. 


Opinion by DIBELL. de 


Apeéllee sued appellants before a justice to 
recover the price of a colt alleged to have been sold 
by appellee to Mrs. Downs and had a judgement for $95, 
which was the agreed price, if there was a contract, 
Appellants appealed to the circuit court, where there 
was a verdict and 2 judgment for the same amount for 
appsllee, and therefrom appellants prosecute this 
further appeal. 

Mrs. Downs is the daughter of Fleming and, with her 
husband, lived on her father's farm and her father 
lived elsewhere. Appellee was = mail carrier, whose 
route went by the farm on which Mrs. Downs lived, and he 
had a horee to sell, In conversations between Mrs. 
Downs and appellee, Mrs. Downs boucht the hourse and 
paid appellee therefor by a colt upon the place, and 
agreed to keep the colt there till Fall, and did eo. 
About November 15 or 20, 1911, there was a convergat= 
ion between Mrs. Downs and appellee in which it was 


proposed that appellee sell the colt to Mrs. Downs for 





















Cy -* 
-C684 .on. 





totmxqdel bs 
eoileqiA me : 
eee] mort LasqgA rae sv... : in 
brs exwod sem 
.gaiae lt -T 
as & AI O 8 Ng -stnelleqqa 


bL.ftFTaIa yd wpotanigqdo 


ot sottsyt » eoted stnalleqys bewe eelleqgh 
mg. 


bloe need evadt of besetis too & to soltq eft ts ost 


.203 rot saemebut 2 bad bas enwod ar ot eofl 118 et ; 


efosttmoo s asw stedt If ,eolirg beergs edd eew fol: v 
exsit stedw .ixyoo ttyorto eft of relaeqgs etmatl ck 
tot inyoms emse eft 101 tasmpbyt s baz sokbtev 2 6. " 
sidt Ketyoosot, stuslleqgs motietsdt bas .esile ao 

| -faeqqa ted wt 

Ted déiw .ba0 patmelt to tetdgush eft et emwo .ark 
ted¢el ted bas mral elzeddst zed mo devil ¢ | 
ee 


ssofw ,tetizso [fem «2 eew oelleags eterwes fe | 1s v. : 


= 


ed bre evil envot .oxlt fold ao axet ett yd trew ete 


eat sesvied eno'tastevnoo aI «ffes ot setod a bet 
ee i 
bas eetyod eft tdpwod enwod .atl ,eelleags bas B: wo 


r 
Le ae | 
ve 


baa ,@0alq ect moga tLloo s yd rotetedt eelleqs bis 


-05 bib base ,fiat ILL sexed? tLoo oft qeed ot 
etestevmon o eaw etsdt .LL@L .O8 ro af xedmevoll tue 
aayv tf dotdw nt eelleqqs bas eswot ot meewted 0. 
tot eawoC .erM of too edt Llee eelleque tant besog a 


ifs 


“+ < oF ox 






ry i 


$95 and wait for hie pay till the corn en the farm was 
shelled. Appellee contends that wre. Downs then 

bought the colt at that price, Although appellee's 
evidence in ohief did not show thst he accepted the 

final proposition of yrs. Downs, yet when his entire 
testimony is considered, it appears therefrom that he zold 
and she boucht the colt at $95, to be paid when the corn 
on the farm was sheiled. Mre. Dewns contended that 
appellee required $95 cash and did not assent to her 
proposition to wait +111 their corn was shelled for his pay, 
and that therefore the minds of the parties did not meet 
and she never Boucht the colt, A little later the 
colt sickened and died, There was proof that after 
Mrs. Downs boucht the horse, Fleming said he would pay 
for it or see it paid for, and thst after she bought the 
colt he said he would see it paid for, and it is truly 
sontended by appellants that Fleming is not liable upon 
those 2s original promiees, because, standing alone, 

they are to pay the debt of another and are not in 
writing and are void under the Statute of Frauds. But 
there is evidence in this record that Fisming, on or 

about November 3, 1911, told J. R. McCormick, the 

father of appellee, that he owmed the colt and that 

Mrs. Downs had no richt to trade it for the horse; that 
he did not wish ary trouble in the family; and that 
Fleming then requested J. R. MoCormick to tell appellee to 
sell that colt back to Mre. Domns and he would see it 


paid for; that J, R. McCormick did, within three or 
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four days, convey that request and promise to appellee, 
and that appellee about two weeks later hed the convere 
gations with Mre. Downs in which he sold the colt back 
to her at $95, to be paid at corn shelling time, and 
that he did so in reliance upon the promise of Fleming, 
which had been so communicated to anpellee at Fleming&s 
request by J, R. McCormick. If this evidence is true, 
then this was an original promise, and Fleming is liable 
with Urs. Downs, and the Statute of Fraude does not 
apply, and the subsequent promises by Fleming were but 
reiterations of the fact of his liability, Fleming 
denied this after a fashion, and testified that, if he 
did say that on or about wovember 3, he must have been 
drunk, but when all hie evidence is considered, he did 


not make an unqualified denial. tt wa 


i 


for the jury 
to decide whether Mrs. Downs did buy the colt from 
appellee for $95 to be paid at corn shelling time, and 
whether her father, Fleming, had previously esnt word to 
appellee to sell back the colt and that he would see 
it paid for, amd whether thet word was communiczted 

tO appellee before he sold the colt to Mrs Downs, and 
was relied upon by him in making the sales, The third 
instruction given at the raquest of the defendants to 
Concede the liability of Fleming if the proof estab= 
lished those facts. On all these questions the 
evidence was conflicting and the jury micht have found 
the other way. But the jury believed the witnesses 


i; forappellee and the trial judge approved that finding. 
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We cannot see the witnesses nor hear them testify and 
cannot say that the jury shovld have found the other 

me nor that the trial judge should have held that the 
evidence did not support the verdict, We find no seri= 
ous error in gastruction No. 2 for appellee, of which com 
plaint is made, and appellants! 6th instruction, which | 
was refused, while perhaps strictly accurate, was 
calculated to make the jury understand that even an 
ériginal prosise by Fleming must have beendin writing in 
order to bind hin. We are of opinion that the jury 
were sufficiently andi properly instructed, It is obvious 
that the position fo appelles has a meritorous aspect. 

He parted with the horse, which has been paid for only 

by this colt, and he never took the eclt away. If the 
colt had not died, probebly no controversy would have 
arisen, It is clear that before the colt became eick, 
appellee and yrs. Downs did negotiate for a sale of the 


colt bs ure. Downs at $95, The real difficulty as to 


yee. Downs is whether appellee said he would wait till the 
Corn BREXITHZ jwas shelled and thereby closed the 
contract then, or whether he went away without announce 
ing that conclusion, and thereby left the proposed contract 
unclosed, As already stated, at one place in his 
testimony he failed to make the answer which would show the 


Contract closed, but apparently this was merely an 


Omission to complste the narrative, and elsewhere he 
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remied that, On motion for a new trial an affidavit of 
newly discovered evidence was presented. Tt tended to 
Support the evidence of yrs, Downs, but was not con= 
clusive,. It wae by a relative, who claimed to have 
been present at the time appellee cays he sold the colt. 
# was at least careless that she ded not remember or 
ascertain the presence of that relative before the 


trial, 


mhe judgment is affirmed. 
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said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WuHeEREOoF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
f 
in the year of our Lord one thousand nine hundred and fourteen, 
Mithin and for the Second District of ‘the Stete of Illimeis: 
Present--The Hon. DUANE J. CARNES, Presiding JUStTee, 
— 
Hon. DORRANCE DIBELL, Justice. 


Hon. CHARLES WHITNEY, Justice. 


CHRISTOPHER C. DUFFY, Clerk. 


J. G. MISCHKE, Be as6 T.A. Oo at 











BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
Df April, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 5844 
W, Heller and Sone, sopellees 
vs Aopeal from Peoria. 
Tllinois Traction Company et al 
appellants. 4 T nN 2 DAT‘ 
Dibell, J. q 86 Shere 
Appellees deal in metal, serap iron and junk. One 


Vance was purchasing agent for z2ppsllants, who had a carload 

















of metal or junk at Decatur for sale. Samuel Heller 
one of the appellees, imguxed@ inquired of Vance “hat he 
had to offer in the way of such material and és told that 
he had — load of junk at Decatur for sale. Said arnvelles 
Went to the office of Vance and was ftrnished with a paper 
showing the diffetent kinds of metals in said car, namely: 
brass, copper, white borings, yellow borings, brass 2nd iron 
Copper and iron, and the number of pounds of each kind. 
Heller inquired what the white borings were and Vance was 
_ usbale to state, but told him to cc to Decatur and inspect 
_ the white borings so that he would know exactly whet they 
Were. Heller sent one of his partners to Decatur and the 
_datter inspected the white borings and saw the carload of 
metal » and then Heller gave Vance prices per pound which 
he would give for the different kinds of metal specified, 
Sand after some delay in an effort to get a vetter bidder, 
that offer was accepted, Anpellees bought said carload of 
 metale and paid the prices they had offered for the weight 
of each kind as specified in the memorandum, amounting in 
. @ll to $4,040.80. When appellees received the carload they 
"weighed the different metals as unloaded and found a4 small 
amount of shortage in weight on several items, but especialy 
found that there was very much less “brass" than the bill 
‘specified, and there was a very much greater weight of the 
tem of “brass and éron®, They had paid eight cents per pound 
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for the "brass and iron® and ten cents per pound for the 
"brase", consequently the appellants had been paid more 
than the material came to at the agreed privés, Appellees 
sued appellants to recover the amount of the over payments, 
and had a verdict and a judgment for $305.88 from which 
defendants below appeal, 

Appellees proved the amount of shortage on each of the 

items and that the difference between what they did receive 


and what they should have received at the rates named, amounted 


' to $305.82, There was practically no dispute as to that 


fact. Appellants concede that, as to three of the items, 


they are liable for the amount which was paid for and which 


appellees did not receive. The principal shortage in weight 


however, was cn the item of "brase" and there was an equal 


amount of weight in excess on "brass and iron", and appel= 


 lants contend thet they did not warrant the brass to be free 


from iton and therefore that part of the recovery was er- 


‘foneous, By the writtenmemorandum, appellants sold appellees 
23545 pounds of brass at ten cents per pound, and, in our 
- opinion, were bound to celiver that quantity of brass. Anpele 


- dants couid not fill this with "brass and iren® which they 


had agreed to sell at eight cents per pouri, Appellants 


argue that sppellees cannot recover this shortage because 
one of the appellees inspected the carload at Decatur. 

a: all that the inapection was for was to ascertain what was 
4 meant by "white borings". “He had no opportunity to ascer= 
7 tain the weights of each kknd. The metal was et that time 
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. @ll loaded in a rase in the car, ‘The principles géverning 
_ this case are steted in Columbia Iron Works v Douglass 33 L. 


EB. A, 103 ancin that portion of a note found in 35 L. R. A 


S$.) on p. 291. It is contended that the instructions are 
t+, and it may be that they are subject to some exx 


ey. 
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‘ticiem, But under the evidence, no other verdict could 
ava been returned, and we are of the opinion that the 
dgment should stand, regardiess of the inetructions. 
The judgment is therefore affirmed, 
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STATE OF aera ; 
SECOND DISTRICT. aa 


I, CHRISTOPHER ©. Durry, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

ind Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


"Begun and held at Ottawa, on Tuesday, the seventh day of April, 


in the year of our Lord one thousand nine hundred and fourteen, 





within and for the Second District of the State of Illinois: 
Meeent--The Hon. DUANE J. CARNES, Presiding Pea tee. 
Hon. DORRANCE DIBELL, Justice. 
Hon. CHARLES WHITNEY, Justice. 


F: 
CHRISTOPHER C. DUFFY, Clerk. £ 


J. G. MISCHKE, Sheriff. let An. 228 
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BE IT REMEMBERED, thai afterwards, to-wit: on the 15th day 
EF Aapril, A. D. 1914, the opinion of the Court was filed in 
he Clerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 
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Bo. 5847. 
Alma Shurilow, 
Appellee, @ 
Appeal from La Saile. 


1861.4. 328 


Opinion by DIBELL, J, 


vs 
pester J. Hoadisy, 


| 


Appellant. 


Between eight and nine o'clock in the evening of 
July 6, 1910, when the moon wae not shining, George 
Shurlow was driving south on the west side of a street in 
the city of Earlville in La Salle County, in a top 
buggy with the top down, and his wife, Alma Shurlow, was 
riding with him on the left hand side of the seat, carry=- 
ing a babes in her arms. Lester J. Hoadley come up 
behind this buggy, driving an automobile owned by him in 
which were several other persons. He turnec out to the 
left to go by thie buggy and struck the hind wheel of the 
buggy with has right hand licht and "“dished® the wheel 
and that corner of the buggy went down to the ground and 
Mrs. Shurlow was injured. She brought this suit against 

the owner and driver of the automobile to recover 

demages for said injuries. She filed a decliatation 
containing three ccunts and during the triai filed an 
additional count. Defendant pleaded the general issue 
to the three counts and it wes stipulated that it should 
stand to the additional count and that all defenses 
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could be introduced under said plea. The first count 
was trespass vi et armis and spparently the proofs made 
no case under that count. The second count charged 
that defendant negligently csuasd his esBtomobile to 
eoliide with the buggy and thereby plaintiff was injured, 
The third count charged the duty of defendant at that time 
of the night to carry two lighted lamps showing white lichte, 
visible at least 200 feet in the direction towards which 
seid motor car was then procceding, and that defendant did 
not have such lights, but negligently and unlawfully ran 
his automobile without the lampe tequired by lewhnd 
negligently ran into the rear of ssid buggy and thereby 
Caused said injuries, The additional count was to the 
seme effect. Mre. Shurlew had a verdict and a judoment 
for $2,000, from which Hoadley appeels. 

The automobile was provided with two acestlene cas 
headlights, snd with two kerosene lights a short distance 
back of those and on the side. The acetylene lamps 
were not lighted. The kerosene lamps 

were burning, Appellee contended that appellant did not 
have lamps burning of the strength required by law. 
Appeilant contended that his lights compléed with the 
Statute, Appallee's proofs tended to show that when the 
cOllision was over, she was seated on the frontpxie between 
the left front wheel and the buggy box and facing north, 
Appellant contended that she was not out of the box of the 
buggy until she was assisted to alight. The babe was 
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unhurt. Appellee was treated three times by a physician 
for bruicea. Leng afterwardeshe was examinec by expert 
physicians for the purpose of thia trial and thsy discovered 
@ broken rib and a floating kidmsy, which appellee 


attribvtes to this accident and appellant denies were pro=- 


—_—" 


GQuced thereby. 

Thess expert witnesses were permitisd to testify 
for appellee, over the objection of appellant and in answer 
to hypothetical questions, that, in their opinion, the 
fractured rib and dislocated kidmey were due to this 
accident. This was one of the questions to be determin= 
ed by the jury. Appellse's proofs authorized the 
recovery of slight damages only, unless the broken rib and 
floating kidney were caused by the accident. If they 
were, then she was entitled to ssbstantial damages. 
fhe law does not permit the cpinion ef an expert witness to 
be given determining the PEST point to be decided 
by the jury. It would have been competent to prove by 

these physicians that in their opinion this rib could have 









been broken and this kidney dislocated by an accident of 
this character. I. C. R. R. Co. v. Swith, 208 I11. 608; 
Keefe v. Armour, 358 yll. 28, and cases there cited. 

The ruling was erroneous. 

The fourth instruction, given at the request of 

| appellee, stated the atatute of this State requiring sach 
motor vehicle travelling upon a public highway during the 


period from sunsst to one hour before sunrise to carry 
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two lighted lamps, showing @ white light visible at a 
distance of 200 feet in the direction towards which said 
motor “wBkkigée vehicle was proceeding, and instructed 
hhe jury that if they found from the greater weight of ths 
evidence that at the time in question appeliant was 
G@riving his automobile on a public street in the same direct 
ion that the carriage was going in which a pellee was . 
riding, without carrying the Lights, y said etatute, in 
the night time , and that while so driving his automobile. 
he atruck the rear of the carriege in which appeliee was 
riding and broke the same and threw appeliee out of the 
carriage and injured her, as alleged in some count of 
the declaration, then they should find appellant guilty 
and assess appellee's damages. The fifth instruction, 
given at the request of appellee, was in substance the same. 
Each of these instructions was erroneous. They did not 
submit to the jury the question whether the failure te 
compiy with the statute caused or contributed to the injury. 
The mere fact that appeliant violated the statutes, if he 
did 60, gave no cause of action, to appellee. She 
must have been injured because he violated the statute, in 
order tc give has a cause of action for his violation of 
the statute, A violation of certain other provisions 
of the motor vehicle law is by statute made prima facie 
evidence of certain things, but there is ne such provision 
in the statute in relation to the failure to carry 
sufficient lights. This inetruction did not submit 
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to the jury the question whether appellant operated his 
automobile in a negligent manner as charged. In effect, 
this instruméton told the jury that if appellant did not 
Garry as strong a light ae required by statute, then for 
that reason alone appellant would be liable to appellee 
for those injuries, In our judgment the errors here=- 
inabove pointed out require the submission of the cause 
to another jury. | 

Several other things require mentioning, that they 

may be avoided upon another trial. Appellee, over the 
objection of appellant, succeeded in getting before the 


jury the poverty of her husband, and an appeal was made 
to the jury in behalf of “her little family of ehildren.* 


The latter remark was withdrawn, but the effect was 
likely to remain. Appellee was not entitled to 
vindicate damages, but only to compensation, and that 
would be the same whether she was rich or poor and 
whether she did or did not have chiidren. The natural 
eftect of this proof and of this remark would be to 
produce sympathy for her in the minds of the jury. 
Appellee's counsel, in addressing the jury, sought to cause 
the jury to look with suspicion upon the instructions 
to be given by the court on behalf of appellant. We 
consider such a course of action improper. Jc Jd. & 


J. R. R. Co, v. Otstat, 212 Ill. 429 ; Mothersiil 
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v. Voliva, 158 T11. App. 16. There was other like 
eccurrence during the trial. In many ceases the court 
sustained appellant's objections, but wea are of cpinion 
that the evil effects of theses improper things were not 
likely to be removed from the minds of the jury. 


The judgment is reversed and the cause remanded. 
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STATE OF ILLINOIS, | ss 
SECOND DISTRICT. I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Yourt, in and for said Second District of the State of Illinois, and keeper of the Records 

ind Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

aid Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, ihe seventh day of April, 
F 

in the year of our Lord one thousand nine hundred and fourteen, 

within and for the Second District/ of the State of Illinois: 
Mesent--The Hon. DUANE J. CARNES, Palesiding Justice. 
Hon. DORRANCE DIBELL, ieee 
Hon. CHARLES WHITNEY, ees 
CHRISTOPHER C. DUFFY, Clerk. 
J. G. MISCHKE, Sheriff. 1 eeT A Q Qh 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
m April, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, Ne. 5860 
Daniel Donovan, appellee 
vs Appeal from Co, Ct, Lee, 
John Ingoldsby, appellant,,. 
Diball, J, 

Donovan sued Ingoldsby in the oto, 0,14 Lee 29 5) 
and filed a declaration containing a special count and the 
common counts and afterwards filed a bill of particulars and 
afterwards filed additional counts, We think it sufficient 

| to say of the special counts that they stated a valid cause 


of actionacains+ defendant. He filed a plea of the general 
























issue and a plea of the statute of frauds, A jury was waived 

and the proofs were heard and plaintiff had a judpment against 

defendant for $361.50 and costs, from which defendant below 

_ appeals,. 

The proofs introduced by appellee tends to show the follove 

ing facts, James F, Daley and Alice Daley were husband and 

_ Wife and were residents of Lee County, James F, Dailey owned 

4 considerable real estate in Lee County, upon which there 

Were mortgages and upon which judgments against him were liens, 

|) He conveyed this real estate to Alice Daley upon an expressed 

N consideration of $5,000, but the real consideration was an 

) agreement by her that she would pay all his debts, One of 

‘those debts was a promissory note, payable to the order of 

mappellee, signed by James F, Daley and J, B, Clears, dated 
May 12, 1903, due one year after date, for the principal sum 

| of $200 with interest at six per cent per annum, Daley died 

goon thereafter, Mrs, Daley paid interest on this note up to 

fay 18, 1908, She sold some of the real estate which her 

lusband had conveyed to her and with the proceeds paid off 

. dgments which were liens on the real estate, She expressly 

romised to pay this Donovah Note as a part of the consid- 

retion gf the lands, She became very ill and wae in the 


ospital and sent for appellant, who was her brother, and 
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proposed to convey to him the remaining real estate, in con 
sideration for which he should pay her debts, including 
the debts of James F, Daley. He made inquiries into the 
equity in tne lands over and above the mortgages upon them 
and found that it wae some $6,000 or $7,000, He accepted 
her proposition and she conveyed the lands to him, This 
particular note, due to Donovan, was one of the items which 
were named to him and which he agreed to pay, as also a small 
bill of $2.37 on an open account, He paid various debts owing 
by Mrs, Daley including some debts which were originally owned by 
dames F, Daley. Through hie attorney he offered to pay the 
principal of this note, but refused to pay the interest, The 
evidence introduced by sppellant tended to show that all he 
agreed to pay for the land was the mortgage indebtedness and 
to take care of his sister and to furnish her burial, The 
evidence seems to preponderate in favor of appellee, If the 
trial judge believed the proof introduced by appellee, ap- 
pellant was liable for this debt, The trial judge did be- 
lieve these witnesses, and it is impossible that we should 
pay that he should have disbelieved them and should have 
believed the witnesses introduced by appellant. 

It is possible that the rulings cf the trial court in 
admitting evidence for appellee were not in all cases correct, 
but the law is that where an -ction at law is tried by a judge 
without the intervention of a jury, the admission of incom-= 
petent evidence will not be ground for reversal, if there 


is sufficient competent evidence to sustain the finding. 









Palmer v Meriden Brittania Co, 188 Ill, 508; Iroquois Furnace 
Co. v Elphicke, 200 Ill, 411; Grand Pacific Hotel Co. v 
“Pinkerton, 317 Ill. 61, and cases there cited. It is clear 
that this record does contain competent evidence sufficient 


to support the finding, We find it unnecessary to uncumber the 
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STATE OF ILLINOIS, ) _ 
SECOND DISTRICT. SS I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Jourt, in and for said Second District of the State of Illinois, and keeper of the Records 


nd Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


aid Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine! hundred and fourteen, 
within and for the Second District of the state of Elilinois: 


‘ FS 


Present--The Hon. DUANE J. CARNES, Presiding Justice. 
- : 

Hon. DORRANCE DIBELL, Justice. 

Hon. CHARLES WHITNEY, Justice. 


CHRISTOPHER C. DUFFY, Clerk: 


LS61.A. 347 
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J. G. MISCHKE, Sheriff. 




















BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
Meapril, A. D. 1914, the opinion of the Court was filed in 
fhe Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Ben. No, 5867 
William F, Mehlenbeck, appellant, 


vs Anpeal from Peoria. 


John Steitz, appellees. 

Dibell, J. GSGI.A. 847 
Appellant sued appell before a justice to recover 

& loan of $50.90 and had judgment, The defendant below ap» 

pealed to the circuit court, where, on a jury trial, defend- 

ant below had a verdict and a judgment, from which plaintiff 

below appeals, 


Appellee was about to go to Florida with one Nichols, 


————$ = ee 


and Nichols had promised to furnish him #100 for the trip, 

. Appellant testified that appellee called him up over the 

telephone, and arranged that appellant should loan appeliece 

: $50.60 and that appellee and Nichols met at appellant's shop 

_ and appellant loaned appell<e 50,00 and Nichols furnished 

some additional money, Nichols testified that he did not 

| arrange with appellant over the telephone, and did not borrow 

the money from appellant, but that it was borrowed by appellee 

~ and he added £10.00 to it. Appellee testified that he did 
not converse with appellant over the telephone on this sub- 
ject, and that he did not borrow the $50.00 from appellant; 
that he and Nichols met at appellant's shop, and Nichols 
Said that he was unable to get the money that he had oromised 

is appellee, but that appellant would help him out, and that 

pp ePPeliant counted out $50.00 and delivered it to Nichols 

_ &nd Nichols added $10,00 to it and pushed the $60.00 across 

the table to appellee, and the latter took it, and that he 


did not borrow it from appellant, Appelles also testified 







that he had since paid Nichols the $60.00 but this was ex- 
Bluded. Appellant contends that he had the preponderance of 


evidence, and the verdict should havebeen for him, and 
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the court should have awarded a new trial, We perhaps would 
be better satisfied if the verdict had been for appellant, 

although the testimony of appellee appears to us more straight- 
forward than that of appellant and Nichols, But it does not 
follow necessarily that where ther& is one witness on one 
side and two on the other the jury must believe the two 

. in preference to the one, The jury may have seen that in 

| the demeanor of these witnesses on the stand which caused 

| them to believe appellee, Magcart v Peoria Ry, Co, 179 Ill. 

| App. 229. We can only set aside such a verdict when we can 

_ gee that the verdict is manifestly against the weight of 

| the evidence, I, ©, R. R. Co. v Gillis, 68 Ill, 317, Lourance 

v Goodwin, 170 Ill, 390, Chicago City Railway Co. v McClain 

211 Ill, 589. Donelson v East St, Louis Ry. Co. 235 Til. 625. 

The trial judge heard these witnesses, and refused a new 

| trial. We cannot say that it is clear he erred in so doing. 

Appell-nt contends that the court erred in instruce 
tions <iven for appellee, Appellant moved for a new trial, 
and filed written grounds for the motion, and did not includes 
in said written grounds any reference to the action of the 
court upon the instructions, Under such circumstances, he 
is confined in this court to the reasons specified in writing, 
and has waivedall others, Matthews v Granger, 196 Ill, 164. 
Yarber v C, & A. Ry. Co. 235 Ill, 589, Section 81 of the 
Practice Act, as amended in seu, laste te necessity of 
an exception, but does not ay the rule laid down in the 
cases just cited, | 


The judgment is therefore affirmed, 


e * 


























bivow sgedieq eW .iatst wer s bebtews svad aoe pee oe + 
,tisileqas tot meed bad tokptey edt  *h bekteties rotted. 
-tdgtseite ezom ey ov atseqcs ees ieqcs to yaonttees edt sentes 
tom seob tt tu =.efodoill due taslloage to tact _ madd, % 


‘ \ 
athe 


| oaqrng esent iv 74.9 Se eiedw stadt VWeitsaseoen word Ph 
owt exit evelled teu’ et Ris tedio edt so ows brs es 

ai tad} meee evead yam yuv{ sit ,en0 sit od sone tetesg ok 

_ Sbeenso dotnw baste edt a0 seecent ty eeedt to, tonseneb ef a 
-f1I OL .09 , Yi sizoe’ v txsggeM ,eellecca everied oF | ext 
as ew nedw totbrev 2 foue ebtes toa vino 0 ov 888 +a % 
to tigtew edd tenteps yiteetinom et totbuey edt fadt cow 
eonewod TLE ,LiT 86 ,efll th v ,od .f 47 4D .t ,eomebdtve. st 
mtaldoM y ,00 yavftafl yttO ogeotdd .0C8 .£iT OFS yatmb 
688 ,LiT S&S .00 , yf atyod 38 gest v coalenot 882 ot L 
Weg 8 beeutet bre ,eeeeens tw seecd bised egbut tehtd0 988 
vantob oe at berte ed tselo et tt tadt Ysa. , tomaag,. ev 
eouttent mi herte t109. edt tact sbastnoo tasLfeqch _ 
afeitt wer s tot dbevom tasifeqcA sselleqcs tot pis: rit 
ehylont tom S£h bee .ftottom. edt tot. ebayorg, megsitiw f | 
odd to mottos edt of someretet pte shayotg. waste B098 se: . 
ed egonstemyorto dove te ba etottovatent edt geou ta 
gniéice mi beittosqe etoaset edt of tuyoo aidt mt bentiaoo, 
P61 ,L{T BCL ,xogmard y, avedtt=eM ,exedto Lisbevtsw ca 
qd? to £8 mgttees 1068 shit SRS eM AA of Bal 

to ytteceoen edt  eetatvdd (£204 at bebsens es .foA eotte 
edt mt swod btet elit elt yeernre asoh tud. mest oN 


cont 


' ' ai tae ehetto tent @ 
‘ atemnette eroterest a ‘ale OE cay ot yi 
‘a gor? of wested god 2 th 
iat tum. Soke Fs 
feco atvotneo tnalleqgh | be kuin 
4 ; ie, ‘ 
arf. Bt Ot" * Pot is ea? Oth ¢ orlent 


rv 











STATE OF ILLINOIS, } we 
SECOND DISTRICT. er I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


Said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





{ Clerk of the Appeliate Court. 
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AT A TERM OF THE APPELLATE COURT, 


> 


& 
- 


q 
f- 
~ 
Bean and held at Ottawa, on Tuesday, the seventh day of April, 





in the year of our Lord one thousand nine hundred and fourteen 
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within and for the Second District of the State of Illinois: 
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Present--The Hon. DUANE J. CARNES, Presiding Justice. 


ue ; 
Hon. DORRANCE DIBELL, Justice. i 
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Hon. CHARLES WHITNEY, Justice. © 
CHRISTOPHER C. DUFFY, Clerk. 
J. G. MISCHKE, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
f April, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 
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No. 5872. 
Frank P, Hawkins, et al, 
Appellees, . 1 8 6 af A. 5 5 D 
vs, Appeal from County Court of 
Harry L, Taylor, Lake County. 
Appellant. 


Opinion by DIBELL, d. 

This suit was broucht in April, 1913, by Frank P, 
Hawkine and Richard W, Nawkine, partners doing business 
ae Frank P, Hawkins and Company, to recover a commission 
from Harry L. Taylor for the sale of certain real estate 
belonging to Taylor, located in Highland park in Lake 
Ccunty, Upon a jury trial, plaintiffs below recovered 
& verdict and a judgment for $150, from which defendant 
below aynpeals, In addition to the verdict ior that 
amount in favor of plaintiffs below, the jury slsce returned 
a special finding that plaintiffs were the proeurine and 
efficient cause of bringing abcut the sale of the property 
in question, 

Frank P, Hawkins and Richard W. Hawkins aré encsagced 
in the real estate business in Highland Park in Lake 
County and have been for many years. Farry L, Taylor, 
appallany here, lived in Highland park and cwmed a house 
and lot there, In June, 1912, appellant put this real 
estate in the hands of appellees for aale and named 2 petce 
for which he would sell, Appellees showed the premises 


to various persons, and among them one Charles F. Drake. 
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Drake and arpellees had various interviews regarding the 
proposes deal, in the course of which the price asked by 
appellant was mentioned, but appellees never succeeded in 
concluding the sale with Drake, Finally, in February, 
1913, Drake told eppsilees that he had been to see appellant 
personeliy and that they had come to terms and had executed 
a contract of aale, Avpelleées never received any Com 
missions on this sale from appellant snd upon failure to do 
so, brought this suit, Richard W,. Hawking, one of 
appellees, was the only witness for them, while Drake and 
appellant were the only witnesses for him, and there are 
numerous oontradictions in their testimony. Appellees 
claim that they told appellant they were negotiating with 
Drake for the purchase of the property; that they Enew n 
nothing of any negotiations between appellant and Drake 
direotly until after the contrect of said hed been execute 
ed; that appellant never told appellees to de nothing more 
about the sale of his property; that appellant later told 
appellees he needed money for other purposes and would 
reduce the price he had asked at first by $500; and that, 
when Drake informed appellees that a contract of sale had 
been executed, he told them he thoucht they were entitled 
to a commission from appellant ard that he, Drake, would 
helpthem to vet it. A-pellant claims that he told 
aopéellees they need do nothing further in the patter aome 
tine before he entered into negotiations with Drakes Ne 
doses not recall whether or not he told Drake that he would 


take care of appelises in the matter of commissions, 
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He also claima that he did not know that appellees were 
engaged in any negotiations with Drake for the sale of 
these premises, 

in view of the above testimony, appellant claims that 
the prepondsranece of the evidence was clearly with him and 
that tha verdict of the jury was agzinsat the greater weicht 
of the evidence and shouldnot stand, We are unable to 
agree with appellant in this contention, The fact that 
two witnesses tastified for appellant and but one for 
appellees does not necessarily require that the jury should 
pelieve the two in preference to the ons, The jury 
nay have sean that in the demeanor of the two witnesses for 
appellant which caused it to put less confidence in their 
testimony than in that of saopéllesa! one witneas, By 
denying the motion for a new trial, the trial judce has 
approved the verdict of tha jury and we can find nothing in 
the record, that would justify us in holding that the 
action of the trial judge, in upholding the verdict, waa 
erroneous, Maggzart v. Peoria Ry. Co, 179 Til. App. 
BB9. By their verdict and their special finding, it is 
evident that the jury considered that appellees had been 
authorized to bring about @ sale of appellant's propsrty; 
that they had gone about that matter dilicently and had 
shown ths property to different prospective purchasers 
of real estate in that vicinity; that they had mentioned 
to appellant the name of Drake as one of such prospective 


purchasers; and that they were st1il negotiating with Drake 
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, and were endeavorins to persuade him to rurchase this 
particular piece of property when appellant entered inte 
direct communication with Drake wpon the same subject 
and consummated the sale, There is evidence in the 
record to justify the jury in so believing, and the 
jury are the judges of the facts, If appellees were 
the procuring and efficient cause of the sale, as the 
special verdict found, then avpsllees were entitled to 
recover, through the owner completed the nsvotiations, 
Rigdon v. yore, 336 rll. 382, 

Moreover, the abstract does not show that the bill 
of exceptions contains a motion for # new trisi, and 
hencs it does not show that the sufficiency of the 
evidence to support the verdict is presented by the 
redgord, Yarber v. C. & A. Ry. Co 235 Til. 589, 

The clerk's record cannot supply this omission, 

people v. Faulkner, 348 T1ll. 158, Turning to the bili 
of exceptions in the record itself, we find it is only 
by inference that it can be held to show that appellant 
made a motion for a new trial, 


mhe judgment is affirmed, 
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STATE OF ILLINOIS, 
SECOND DISTRICT. { ss 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 

Jourt, in and for said Second District of the State of Illinois, and keeper of the Records 

ind Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

aid Appellate Court in the above entitled cause, of record in my office. 

| In TESTIMONY WHEREoF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 
dred and fourteen. 
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Hon. CHARLES WHITNEY, Justice. 


; 


CHRISTOPHER C. DUFFY, Clerk. 


ie G, MISCHRE, Sheriff. 1 Q 6 Rak 35 6 


— ae = 
= ————— = = 


é 








3 


Pe) 
i 


of April, A. D. 1914, the opinion of the Court was filed in 







-iitgA to ysb dinevea od aia rete) wavedty, ta Medd 


eee , YEMTIAW aaisatio a ae 


= #'“Sees 


Axes sYTWUC .9 auusoTe rs 


Océ whi. T or penetts mee ot oe 


sr oe ee = SS —_——_— + 


we dtél odt ao :tiw-ot ,abrswistts tent? , 
at belt? asw t1v0d edt Yo aotaigo ods Bter a 
2etuait bas abtow edt af ,t109 bisa Yo" 90ttto 


ay 


Gen. No. 5875 


Charles M, Henderson, appellise 























vs Appeal from Co. Ct. McHenry. 


Frank Blakesley, appellant. 


_Dibell, a. 186 Tue 256 


Hadaxsan Henderson ran a farm ditching machine, and 
dug a ditch across lands of one Howe, and to reach an outlet 
| dig sixteen and a half rods across @ small piece of land 
Fowned by Blakesley. He charged Blakesley %1.50 a rod there- 
for, and sued Blakesley before a justice of McHenry County, 
and had a judgment for $34.75, the amount claimed, Blakesley 
8ppealed to the county court, where Henderson had © verdict 
end a judgment for the same amount, from which latter judg= 
tient Blakesley appeals to thie court. 

Appellant claims that there was an irregularity in 
the ampanelment of the jury. This is not shown in the bill 
of exceptions, It does not anpear that he made any objections 
to the course pursued, The record does not present that 
question for review, 
| Appellee testified that the work was done under an 
express contract between them that he should dig the ditch 
tor appellant across appellant's land and that appellant should 
“pay appellee therefor $1.50 ner rod, and proved that he 

‘@id the work, He testified that he sent appellant a bill 
‘therefor, and that he afterwards met appellant, who pleaded 
hard times and saif he would have money later, but did not 
Pay it. Anpellee was corroborated to some extent. Anrpellant 
. stified that he made mo such contract with appellees, but 
that he gave appellee permission to cross his land with 

she ditch, if Howe the land owner who would be benefited 
y the ditch, would pay for it, and that appellee said he 

1d charge the work to Howe. Appellee testified denying 
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this, Appellant argues that the evidence was evenly balanced, 
and therefore anpellee made no case, and that the court should 
have directed a verdict for appellant at the close of the 
proofs and should have granted a new trial, Appellant did 
not present any motion to direct a verdict and offered no 
instruction to that effect, and no such question ie presented 
by the record, The court at the request of appellant fully 
instructed the jury to reconcile the testimony of the wite 
nesses if they could, and if they could not, then to de- 
termine from all the evidence which witnesses were entitied 
to the greater credit, and that, unless the appellee had 
established his case by a preponderance of the evidence, 

or if the evidence was evenly gixk balanced, they should 

find for appellant. It is not the law thet if the nm 

ber of witnessee on each side of an issue is equal, the 
evidence is therefore evenly balanced and that he who has 
the affirmative of the issue must fail. The jurors may have 
seen that in the cemeanor of appellee and of anpsliant, when 
testifying, which caused them to believe appellee and not 
appellant. The trial judge did not deem it his duty to grant 
& new trial, The record does not warrant us in disturbing his 
conclusion, Magcart v Peoria Ry. Co. 179 Ill. App. -29. If 
the verdict does not seem to us manifestly against the weight 
of the evidence, we are not authorized to disturb itmerely 
because we are in doubt whether the weight of the evidence 
sustains it. I, C, R. R, Co, v Gillis, 68 Til, 317; Lourance 
v Goodwin 170 Til, 390; Chicago City Ry, Co, v MeClain 211 
Tli. 589; Doneleon v East St, Louis Ry. Co. 235 Tll. 635, 


We cannot say the court should have granted a new trial, 
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The court refused for instructions requested by appellant 
The first seems not to have been based upon any proof, and 
Was againet appellant's interest, and he was not harmed by 
ite refusal, The second and fourth are embodied in given 
instructions, The third said that if the minds of the pare 
ties did not come together upon all the terms and conditions 
of the alleged contract, appellee could not recover, This 
was too broad, as applied to this case, The pleadings were 
oral, Appellant testified that appellee said nothing about 
4 the price, If the parties agreed that anpellee should digé 
the ditch for appellant, but the price was not named, 
and appellee dug the ditch and sent anpeliant a bill , charg- 
ing him therefof $1.50 per rod, and aopellant retained the 
bill without objection after the expiration of a reasonable 
time within which to object to the price charged, this tended 
te establish an admission and acquiescence in the correct- 
nese of the price charged, even if it had not the force of 
& stated account ina dealing between a customer and a mer- 
Chant, McCord v Manson, 17 Ill, App. 118; Weigle v Brautigam 
74 Ill. App. 385; 52 L. R, A, 603, note; 26 L. R. A. (N. S.) 
334 to 351, note, The instruction was proverly refused, 


The judgment is affirmed, 
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TATE OF ILLINOIS,).. 
SECOND DISTRICT. (SS. 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 

Sourt, in and for said Second District of the State of Illinois, and keeper of the Records 

id Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

id Appellate Court in the above entitled cause, of record in my office. 

In TEsTiMoNY WHEREOF, I hereunto set my band and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 
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Gen, No, 53878 
‘My H, Titzeimmons, appellee 
vs Appealfrom McHenry, 


“William Cowan, et al 


(Fred Siebel, apvellant) 1 Q 6G I A, 2 5 re 


Dibell, J, 
On July 22, 1904, William Cowan and Maggie Cowan 

his wife, executed a promissory note for $2,500 and a trust 
deed to J, D, Donovan, securing said note, upon a lot in an 
addition to the city of Woodstock in McHenry County, which 
mote became the property of M, H, Fitzsimmons and which was 

not paid, except certain interest and certain rents applied 
, on the interest, On August 20, 1906, Cowan alone executed 
two promissory notes for $1,000 each to the McHenry County 
State Bank, one of which notes represented what he then owed 
the Bank and the other was to secure future advances the 
Bank might make him, He secured these notes by a second trust 
deed, upon the same real estate, which second trust deed 
Was not executed by his wife, but was duly recorded on Oct- 
ober 2, 1906. On November 18, 1907, Fred Siebel obtained a 
judgment against William and Maggie Cowan in a court of record 
in said county and had an execution within one year. On De- 
cember 6, 1910 Fitzsimmons filed a bill to foreclose the 
first trust deed and made the Cowans and the Bank and Siebel 
and others defendants. The Bank was not served and Donovan 
Was not made a party to the bill. There was a reference to 


the master and proofs and findings reported by him and a 





— 
decree pursuant thereto, It found the amount due Fitzgsivmons 
 @nd directed a sale of the premises and the payment of said 
sum to complainant from the proceeds of the sale, The decree 


vr directed that the master, out of the interest of 
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William Cowan in the remainder of said proceeds, pay the Bank 
the sum found due it, "if he can determine such intcrest,® 
and bring the balance into court, The master made his re=- 
port of sale anc of payment to Fitzsimmons in full and that 
he had in hie hands $1,107.96 the balance of the proceeds 
of said sale, awaiting the further order of the court as to 
ites distribution, as he was unable to determine the interest 
of said William Cowan in said resl estate, On May 38, 1913 
the court entered an order that said last named sum be paid 
by the master to the Bank "and thatit be accepted by said 
Bank subject to the inchoate right of dower which the defend- 
ant Maggie Cowan, may or might have in and to said sum," 
This is an appeal by Fred Siebel from that order, 

It is contended that the original decree was wrronecus 
because Donovan, the trustee, who held the title to the lends 


was not a party. To this there are several sufficient answers 





(1) This is not an appeal from the original decree, It is 

not & writ of error which would search the whole record, As 

no appeal was prosecuted from the original decree, it cannot 
be assailed on this anpeal, (2) Although Donovan was not named 
as adefendant, he obtained leave to file an answer and filed 
an answer which began "The answer of J, D. Donovan, trustee 
and as President of the McHenry County State Bank." Come 
Plainant filed a replication to this answer, There is in 

this record no suxmons having a return showing service on 

_ the bank, but the ¢ertificate of the clerk to the record is 


mot that this is a complete record, and there may have been 








such an answer on file, or the snawer of Donovan may have 
been treated as the answer of the Bank, There 2re no irreg- 
ularities of which Siebel can avail to defeat the original / 
decree, 
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There is no averment or proof in this record as to 
what interests William Cowan and Masgie Cowan had in this 
lot. The premises may have been owned by William Cowan and 
‘the first trust deed may have been signed by Maggie Cowan 
merely to release her dower and homestead, It may have been 
owned by Maggie Cowan and signed by William Cowan merely to 
release his dower and homestead, They may have been seach 
the owner of the undiviaed onejwhalf, The bill alleges that 
when it was filed, they were not in possession, but tenants 
were. That might be true and yet they might not thereby 
have lost a homestead right. If the premises were home= 
stead when the second trust deed was executed, then it did 
not give a lien on the homestead, being $1,000 of the value 
of the property, because it was not executed by the wife, 
Despain v Wagner 163 Ill, 598, Siebel in his answer stated 
that Cowan and his wife owned the premises, Taking this 
as true, as egainst Siebel, the appellant, the homestead 
Tight, if any, was cutx off by th first mortgage, and the 
entire interest of the Cowans was oronerly ordered sold 
to pay the first trust deed, But before the residue could 
be applied, it was essential that the court further find 
and determine the rights of the parties, If the premises 
Were not a homestead when the second trust deed was civen 
and William Cowan owned the property in fee, then it would 
be right to pay the Bank, If the premises were not homestead 
and Maggie Cowan owned the fees, then the residue should have 
been applied on Siebel's execution, If Cowan and his wife 
each owned an undivided one-half of the premises, another 
_ Fesult would be reached, Further proofs must be heard and 
the interests of the parties in the land, and therefore in 





@ residue of the proceeds of the sale of the land, must 
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be fixed by a supplemental decree before there can be an order 
for the payment of the residue of the money to any one, 

The order of May 28, 1913 is therefore reversed and the 
cause is remanded to the court below for further proceedings 


conformity with this opinion, 
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STATE OF PN OTE 
| SECOND DISTRICT. a 


I, CHRISTOPHER C. DuFrry, Clerk of the Appellate 

urt, in and for said Second District of the State of Illinois, and keeper of the Records 

d Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

aid Appellate Court in the above entitled cause, of record in my office. 

In TEsTiMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 
dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 








Begun and held at Ottawa, on Tuesday, the a eas day of April, 


in the year of our Lord one thousand nine Handred and fourteen 

Wrthin and for the Seeond District of end estate of Lllinoigs: 
j 

Present--The Hon. DUANE J. CARNES, Presid ipe Justice. 


Hon. = ae DIBELL, Justice. 


* ern 


Hon. CHARLES WHITNEY, Justi -. 


i 
CHRISTOPHER C. DUFFY, —— 


J. G. MISCHKE, Sheriff. 186 7A. 36 8 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
of Ppriis oA. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 5884, 
$kilbeck and Brown, appellees 
vs Avpeal from Lake, 


Hans Andreasen, appellant, 


aan L861.A. 368 
Appellees sued appellant rea justice to resover 


@ bill which they claimed appellant owed them for lathing 
done by them for him upon 2 building containing eighteen 
flats. Appeliant did not appear before the justise and 
appellees had judgment there for $63,85, the full amount 

of their claim, Upon a trial in the circuit court on appeal 
they had a verdict and a judgment for $50, from which defend- 
ant below appeals, 

There were disputes in the testimony as to the terms 
upon which appellees did the work and as to the kind of work 
they did and as to the amount they did and as to whether or 
mot the openings should be deducted in aseertaining the amount 
of lathing, and upon certain items of set off claimed »° ap- 
pellant, The jury have settled these controverted questions 
of fact and we see no reason for disturbing their conclusion 
approved by the trial judge. 

Appellant contends that the court erred in rulings 
upon testimony, Appellant testified that he paid’? to one 
Stewart to secure other men to do that part of the work not 
Gone by appellees, That was excluded, There was no testi- 
4 mony that it was necessary for him to hire Stewart to cet 
other lathers to complete the work nor hoy much time Stewart 


_ spent in finding the lathers nor that %7 was a reasonable 





u compensation for the service rendered by Stewart, and in the 
_ absence of any such testimony the ruling of the court was 

%. Appellant testified that there were many plaves 
B appellee had not nailed the lathes, except in the 
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center, and that he hired a man to go over the work and come 
BD oiete the nailing, and paid him 810 therefor, Appellant 

was then asked by his counsel if he knew what it was reasohably 
' worth to have that nailing done, He answered "I don't know 
| but that was as reasonable as it could be done," Appellant 


BME assumes that anpellee's counsel moved to strike out 















the last part of that answer and that that motion was suse 
tained by the court, leaving the answer to stand simply 

"I don't know", and he argues that that was error, The 

| abstract so reads, but the record before us reads that ap- 
péellee's motion was to strike out the first part of the 
answer and that that motion wae granted, That left the 
answer to stand: "That was as resaonable ag it could be 
done,® and with that answer in the record, appellant 

Was not harmed by an ebjcction sustained by the court to 
the next question on the same subiect, Moreover, said last 
objection was not sustained till after the question was 
answered and appellant did not ask to have the answer 
“excluded, Moreover, there was other testimony that that 
Charge wag reasonable and it is quite possible thatit was 
allowed in reducing appellees’ claim from $63.85 to “50, 

The trial judge asked certain questions of appellant's 
_ Witnesses and it is argued that those questions were calcu- 
lated to prejudice the jury against appellant's case, Ap- 


 Pellant did notocbject to any of those questions, It is held 


eserve the same in the record if he desires to insist upon 
ag a cround for reversal, Section 81 of the Practice 


as amended in 1911 does away with the necessity for 
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preserving an exception, but it is still the law that counsel 
considéring themselves injured by such questions must object 
hereto and give the trial judge an opportunity to withdraw 
objectionable question, These questions were not saved 

or review, The clerk will tax the additional abstract to the 
ppellant, 

The judgment ie affirmed, 
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{STATE OF ILLINOIS, } Se 
SECOND DISTRICT. hese I, CHRISTOPHER C. Durry, Clerk of the Appellate 


} Court, in and for said Second District of the State of Illinois, and keeper of the Records 
} and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
Said Appellate Court in the above entitled cause, of record in my Office. 

In Testimony WHERKoF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 
dred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand Hind mendved and fourteen, 
methin and for the Second District of fhe State of Illinois: 

Sresent--The Hon. DUANE J. CARNES, Presiding Justice. 

Hon. ‘DORRANCE DIBELL, Justaiece: 
Hon. CHARLES WHITNEY, Justice. 


CHRISTOPHER C. DUFFY, Clerk. 


J. G. MISCHKE, Sheriff. Be + A 2” 5 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
of April, A. D. 1914, the opinion of the Court was filed in 
Behe Clerk’s office of said Court, in the words and figures 


FOllowing, to-wit: 
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- Gen, No, 5898 
San CiRuston, appellee 
vs Avpeal from City Ct, Kewanes, 
Galesburg & Kewanee Electric 


Railway Co, appellant, 
























1361.A. 375 


Third street in the city of Kewanee runs east and 


Dibeil, J, 


west, Appellant operstes a street car line in seid street, 
Appellee owned a sprinkling wagon with which he sprinkled 
streets in the city. Leckery was in his employ driving and 
operating a sprinkline wagon drawn by two horses, A little 
before noon of August 15, 1911, Lockery drove said team 

and Wagon south from an alley on to Third Street and drove 
weat on Third Street about 65 feet and then turned south 
across the street railway track and then drove a short dis- 
tance east, sprinkling Third Street. When he crossed the s 
street car track he noticed a street car a block and = half 
west, but he testified that he thought it was going the 
other way, The distance between the south rail of the street 
Car track and certain telephone and other posts south of the 
travelled tr@ck in said street was not very creat, The 
street car was in fact going east, There is s great diff-r- 
eneé in the testimony as to the spead at which it was rune 
Ring. The motormen, still. in the employ o- the company, tes- 
tified that he was running 18 or 30 miles ver hour, The 

“i Street car struck some vart of this water wagon and broke it 


; 
‘ 


and injured the horses, The owner sued the street car com- 
Pany for the injury to his property, At the firet trial 
had a verdict for #75 and he confessed a motion by the 
for a new trial. At the second trial the jury 


eed, At the third triai he had a vercict and a judg- 
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ment for #200 from which the company appeals, 

The verdict is moderate for the injuries inflicted upon 
appellee's property, The jury could hardly find otherwise 
from the evidence than that the motorman, in charce of the 
Car, was negligent in its operation and was running it at 
@ high and dangerous rate of speed and that by the exercise 
of due care he should have had it under such control ae 
he approached this water wagon in front of him as not to 
have hit it. The only debateable question of fact ie whether 
Lockery, the driver of the wagon, was in the exercise of 
@ue care, Uvon that question the evidence was conflicting 
and & xaxxka&& verdict either way might be sustained, He 
had a right to drive upon the street and if, as appellants 
evidence tends to show, he drew in towards the track, even 
that he had a right to do. Appellant's proof is that the 
motorman was sounding his gong, There is other evidence 
tending to show thatit was not sounded, If Lockery thought 
the car was going the other way, he may have been entirely 
authorized to draw his team in nearer the trac} in order 
to eprinkle the center of the street where the track was, 
The jury might reasonably conclude that if the water wagon 
Was slightly outside the line travelled by the street car 
yet ordinary care would cause a motorman to know that the 
wagon might come still closer and that he ought, in the 
exercise ¢ due care, to reduce his speed, and that the 
driver of the wagon might reasonably expect that if any car 
Came up behind him when he wag go Close to the track, it 
would be under control. fhe jury have found that Lockery 
Was exercising due care and the trial judge has approved 
that conclusion, We cannot say that the decision of thai 
question of fact should have been the other way. 


Appellant argues that the court erred in permitting 
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Locksry to describs his injuries, It was competent as 
tending to show the speed with which the car was criven 
when it struck the wagon, But, if this is not 90, other wite 
nesses testified to the injuries to Lockery without ob- 
jection, He wae rendered unconscious, Some of anpellant's 
Witnesses testified to the game fact, The fact was abund- 
antly proved by testimony to which no objection was made, 
Numerous instructions were given for each party and appellant 
contends that those given for appellee are nearly all erro 
neous, Some of those civen for appellee are not verfect 

in form, but we conclude that they did not mislead the jury 
and that the jury were properly and sufficiently instructed 
as awhole, The propositions of law bearing on the case 
were very few and were correctly stated, 


The judgment is affirmed, 
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TATE OF ILLINOIS, | ss 
SECOND DISTRICT. I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


Jourt, in and for said Second District of the State of Illinois, and keeper of the Records 

nd Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


dred and fourteen. 





Clerk of the Appellate Court. 
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Opinion of the Appellate Conn 








AT AN wehoute TE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 
ing the 24th day of March} in the vear of our Lord, one thousand nine hundred ond fourteen. 

. \ j 

Present: ‘ 

Hon. Harry Higbee. Presiding Justice. 


Hon. James C. McBride, Justice. } 


Hon. Thos. M. Harris, Yustice. 
A. C. MILLSPAUGH, Clerk. x 'W.S. PAYNE, Sheriff. 
we \ 

And afterwards in Vacation, after said March term, to-wit: On the. ted Cree dap 
of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: 
| ) / 
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Term No. ll. Agenda No. 21. 


October Term, A. D. 1913. 


BR. J. Cleteher, ) 

) 

ome, 

F Appeal from the 

vs. ) Cirecvit Court of 
) Pope County. 

Estate of James i. 
) 


Alsup, Deceased, 
Appellee. 


1861.4. 474 

KeBride,?P.J. 
This was a suit by appellant te collect a note from the 
estate of James 1. Alsup, Appellee. A jury was waived and a 
trial had before the Judge, who, after hearing the evidence, 


found in favor of the estate and rendered judgment against the 


' appellant for costs, from which judgment she prosecutes this 


appeal. 

The only question made and argued in this court is, that 
the finding of the Circuit Court was sgeinst the weight of the 
evidence. It was sought by the appellant te recover upon the 
following note: 

Ten liundred Dollars. Aug. 15, 1911. 

One day after date 1 promise to pay to lb. J. Cletcher 
or order, ten hundred dollars, for walue received of 
her with 7 per cent interest from date. 

Jamee L. Alsup. 

The note was written upon plain thin paper and bears 
evidence of erasures in seversl places, and it is admitted by 
appellant that erasures were made, and the note was changed fmam 
a@ note of fifty-one dollars to a note of ten hundred doliars 
but she claims that the change was made before the note was 
signed by the deceased Jamez 1. Alsup. Her incompetency as a 
witness was waived in part and she was permitted to testify "se 


far as her evidence will tend to explain such alterations and 
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interZineations.* She claime that the deceased came to her 
and wanted to borrow one thoveand dollars and that she told him 
ghe could get it from her brother ¥. WM. Barton. She claims that 
she did get the one thoussnd dollars from Harton, in money, and 
proved by Berton that he let her have one thousand dollare in 
money; and she further claims that at the time she let the de- 
ceased Alsup have the one thousand dollare he agreed to pay her 
fifty dollars commission and one dollar car fare, and that she 
wrote out = note for the deceased to sign for the fifty-one dol- 
lars and that efter the note wae written out, or nearly so, that 
the deceased said to her that he would just give her thirty doel- 
lers in caesh ard not make that note; that she sgreed to this and 
that she then changed the note from fifty-one dollars to ten 
hundred dollars, the amount that she claims to have losned him, 
and that he then signed it. It appears from the evidence that 
as she first wrote out the note for fift -one dollarre it war made 
payable to her husband &. C. Cletcher; she then changed the ©.C. 
to HK. J. the fifty-one dollars to ten hundred dollars and changed 
the word "“him*® to "her", and it alse appears from the evidence 
that she changed the date of the note. Che says she does not 
know whether she changed the date or not but the evidence of oth- 
er witnesses shows that the date was changed. It is conceded 
that the signature to the note is the genuine signature of the de- 
ceased James 1. Alsup, and some of the witnesses testify that 
there are at least three different handwritinge appearing upon 
the face of this note. It ie true thet the claimant proved by 
the witness Upton that the deceased enntedto borrow some money 
from him and that he could not lean it to him and Alsup then said 
he was going to see if he could get it from Mr. or Ure. Cletcher, 
and that the deceased afterwards told the witness thet ‘re.Cletch- 
er had premised it to him. There is some further evidence that 
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tends in some degree to corroborate the testinony of the eclaim- 
ant but none of it is conelusive or could be made go without 

the aid of her testimony, and her incompetency was only waived 
as to such matters as tend to explain the erasures and interlin- 
eations in the note. The testimony of appellee, in addition to 
that already mentioned, tended to show that some time prior to 
thie the decezsed had given a note to 3. CC. Cletcher, her hus - 
band, for the amount of fifty-one dollars; that decessed had 
paid off this note but the note tinhiSaes returned to him snd 
that Alsup went one day and inquired about the note and wanted 
it returned and the appellee looked for it but was not able to 
find it. And it is further claimed by the appellee. that this 
fifty-one dollar note that had heen paid off wars the note out 

of which the ten hundred dollar note in question was made, and 
that this fifty-one dollar note which bore the genuine signat- 
ure of the deceased Alsup was used as 2 basis upon which te form 
the ten hundred dollar note because it had hie-signature. it is 
admitted by the appellant thxt she changed the fifty-one dollars 
in the corner of the note to ten hundred dollars, and that the 
amount was chenged in the body of the note, and the evidence 
further shows that the words “or order" were inserted in the note 
and the date changed and the letters "5. C." erased and "E.J.*® 
inserted. ‘%e are inclined to think that it is at least passing 
strange that she would go to the trouble of making all of these 
erasures and interlineations upon thin paper, as she did,rather 
that write out a new noté which could have been done with much 
less trouble. There are also some other facts and circumstances 
tending to corroborate appellee's theory of this case but there 
is one circumstance testified to by the experts, that the date of 
the note was changed, which is not denied but she says in her 
testimony, she does not know whether she changed the date of the 
note or not. If the note was written upon Auguet 15th, ae she 
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Claimed, for fifty-one dollars and then changed from fifty-one 
dollars to ten hundred dollsare, why was there any necessity for 
changing the date of the note? No explanaticn is made and it 
— to us without some explanation that it is unreasonable; 
but it would be perfectly reasonable that if the old nete were 
used -8 a basis and it bore a different date, that it would 
Ihave to be changed to corresnond with the date of the transac- 
tion. It seems to us that when a note bearing so many unreas- 
onable erarcures, which could have been easily avoided, and chang- 
ing a note from the small amount of fifty-one dollars to ten 
hundred dollars were made, and no explanation given as to why a 
new note was not prepared, that it requires very close scrutiny 
upon the part of the court before sllowing a claim 2x of this 
Character against an estate. 

The appellant and appellee each upon their own theory of 
this ease presented the evidence and the trial Judge whe saw the 
iineebes per the stand heard their testimony, viewed their 
demeanor, was much more able to determine who was telling the 
truth about thie matter than we can from the record. WVPhis was 
purely a question of fact te be determined by the Judge and in 
the determinztion of 2. question of fact he stands in precisely 
the same attitude asa jury, in that respect, and his findings and 
conclusions are to be given the same weight ae those of a jury 
upon a suestion of fact. Nimmo vs. Kuykendall, &5 I11., 476; 
Conrad ve. Kloepfer, 33 App., 228. 

We cannot say from this record that the finding of the trial 
Court was manifestly against the weight of the evidence,and un- 
less we do so find we have no right to disturb the judgement and 
finding of the trial ‘ourt. ‘Ye are, however, of the opinion that 
the trial Court was fully warranted in its finding in thie mat- 
ter and that he committed no error in rendering judgment against 
the appellant, and the judgment of the lower Court ie affirmed. 

| MENT AFFIRMED. 
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I, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my Office. 
IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
at Mt. Vernon, tis_ /—<4—————_________———. day of Mav, 
A. D. 1914. 
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Term Ro. 40. Agenda No. 24. 


October Term, 1913. 


Roger J. Clay, 


Appéliee, 
Appeal from the 
V3. City Court of 
Sast St. Louis. 
Aluminum Gre Company, 
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Y861.4. 506 


fhe appellee recovered a judgment of three thousand dol- 


MeBride,i.J. 


lars in the City Court of East © t. Louis, Illinois, to reverse 
which judgment this appeal is prosecuted. 

lt appears from the record in thiscase that on and prior 
to the Sth day of October, 1916, the apnelinnt was enieiie in 
building a structure in its plant erected for the preparation 
of aluminum ore, which building was being conetructed of iron 
and brick. The roof rested on the brick walls and there were 
iron braces from one brick wall to the sther to support the 
roof and on the top of the brick work were placed triangular 
peeces of iron which joinéd together in the center of the builé 
ing and when riveted together constituted a support or rafters 
for the roof. While riveting, boarde were placed from one truss 
to another upon which the riveting gang would stand while per- 
forming their work. Appellee began work for the appellant four 
or five weeks prior Bo the time of his injury and had, for the 
most part of the time, been engaged as carpenter, mill-wright, 
helper and operating an elevator. He had not been engaged with 
the riveting gang for more than four or five days. He first 
began his work with the riveting gang under « man by the name 
of Dan Ryan who, as appellee claimed, was acting in the capaci- 
ty of foreman of the gang. Shortly after appellee began this 
work Ryan was removed and a man by the name of Cavanaugh was 
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put in kis place whe had supervision of the riveting gang, 
which consisted, at the time of the accident and for some days 
prior thereto, of Cavanaugh, Keeder, Stieger and appellee. 
Stieger and appellee while performing their work would stand 
upon boards laid — one truss to another and above them and 
on the opposite side of the iron being riveted was Cavanaugh, 
and Heeder was below thew. Reeder would heat the rivets and 
pitch them up to Stieger who caught them in 2 bucket, Jtieger 
would place the rivets in the hole, appellee would then place 
a buck-bar which he held, and was used to hold the rived in 
place, against the rivet while the other end of the rivet was 
flattened out by Cavanaugh with an air gun. ‘There were sever- 
al gangs of men engaged in performing the game character of 6& 
work who were under the genersl cupervision of Joe Feist as 
construction foraman of appellant. Feist in his exsmination 
Says that he did not have a special foreman under him but that 
he would have one of the leading iron workers of the gang, some 
old man that he knew was all right, to break in the new ones 
and tell them what to do, and when they don't obey the leader 
he would come to me and I would adjust the difficulty. Cavane 
augh was the leader of this gagg and i told appellee to get his 
instructions from Cavanaugh as to bucking up rivets, etc. Ap- 
pellant furnished the lumber for the riveting gang to use in 
constructing platforms upon which to stand but the iumber ap- 
pears to have been scattered about over or near the building 
and when the men desired deena? van four engaged in the riv- 
eting would go out and get the necessary lumaber, and sonetines 
all of them would go. W hen a piece was selected, by any of 
the men, Cavanaugh did not like or think proper to be ured in 
the building of the platforms he would reject it. “% hen this 
riveting gang of which Cavanaugh is claimed to have nad charge 
mh, genteel of case to drive the rivets at the place where the 
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injury happened they built a platform upon which Stieger stood 
but there was a plafform or board extending from one truss to 
another at the appropriste place for appellee to stand and 
perform his work. The evidence tends to show that when it was 
Giscoverec that this bosrd was in a right position for anppel- 
lee's use that Cavanaugh directed appellee and Stieger to step 

' gut on to the board and see if it was strong eaenabi: which they 
did, and appearing te be strong enough he directed appellee te 
use this board to stand upon while flattening the rivets, which 
appellee gid, end after working a few minutes sat driving the 
rivets appellee's buck bar slipped on the rivet and thereby ex- 
tra pressure was thrown on the board and it broke an@ threw anr- 
pellee to the ground a distance of twenty-six or twenty-seven 
feet and injured him. It was then learned that there was a 
knot on the lower side of the board at the place where it broke, 
which extended scross and a considerable distance into the boasgéd 
and weakened it which gum caused the board to break. It is 
Claimed by appellee thet Cavanaugh was the foreman and thet it 
was his duty to have inspected the board -=nd ——~ . in- 
spection he could have ascertained that the beard was weak and 
unfit for a platform; while, on the other hand, it is contended 
by appellant thet Cavanaugh was only a fellow servant and that 
no greater duties of inepection devolvec upon him than unon ap- 
pellee and that as appellee had gone out on the board beicre us- 
ing it and tested it, and had used this board without being au- 
thorized so to do thet he assumed the risk and that no liability 
for the accident attached to the appellant. 

The first count of plaintiff's declaration, omitting the 
formal parts, alleges, “That the defendant negligently and care- 
lessly furnished for the plaintiff to stand on while performing 
his duties, certain planks which were weak, defective and unceré- 


ain for the purposefor which they were used and which weak and 
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defective condition of such planks wae known to the defendant 
er could have been known by the exercise of ordinsry esre but 
wae unknown to the plaintiff end ecsuld not have been discover 
ed by him in the exercise of ordinary care." 

It further avers that while standing upon one of the nlanks 
so furnished in the verforzcance of his duties, and while in the 
exercise of crdinary care for his own safety the plank troke 
and permanently injured appellee. The second alleges that 
Plaintiff while engaged in assisting and riveting and fastening 
together certain pieces of metal used in the formation of euch 
building that the work in which he was then engaged required him 
to stand upon a certain seaffold furnished by the defendant and 
avers that under the statute then in force, which provided for 
the protection and safety of persons engaged in and about the 
construction, renairing, altering or removal of buildings, bridg- 
es, Viaducts and other structures that it was the duty of de- 
fendant to erect and construct said scaffold so as to give prop- 
er and adequate protection of life and limb of any person en- 
ployed or engaged thereon. That the defendant did not so erect 
and construct the scaffold upon which annellee was required to 
perform his duties but that it was weak, defective and insuffi- 
cient, snd while in the exercise of due care for his own safety 
the plank upon which he stood broke in two and he was hurled to 
the ground and injured. This count does not charge wilful neg- 
ligence upon the nart of the anrellant. 

At common law it became the duty of annellant to furnish 
appellee with a reasonably safe place in which to perfom his 
work. TT he question now under consideration ie, did it do this? 
The anpellant contends that the place uren which anpelice was 
engaged at work was not furnished by it; that it furnished ap- 
peliee and hie associates with suitsble and nronver material with 
which te erect a platform upon which to perfom the work and that 
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it was their duty to construct a platform out of the material 
so furnished; that they failed to do this but chose 0 use oth- 

er material that was not safe, which nad been prepared and us- 
ed by some one else for some other purpose and by se doing a- 
waided the labor of constructing a platform. Appellee contends 
that he had nothing to do with determining how or when a plat- 
form should be built; that the determination to erect a plat- 
form, its manner of construction, ete., were all ieft to the 
discretion of the foreman Cavanaugh; that the platform used had 
been built by some other of appellant's employes and used on 
gome other occasion and for some other purpose and that as it 
was at the place required for tke use of appellee the forcman 
determined to adopt it for present use and that appellee was 
directed by him to use this platform. Appellee further claims 
that Cavanaugh was a vice principal and had the power to des- 
ignate what should and should not be used. That the shattote 
so designated by him to be used was weak, defective and unsafe 

- and that he was negligent in furnishing a platform of this chare- 
acter; that the lower side of the board was knotty and defect- 
ive, that the defect was not open to observation by appellee, 
that Cavanaugh was negligent in not properly inspecting the 
board before directing its use. This proposition depends upon 
the relation that Cavanaugh sustainedto appellee. If he was a 
vice principal then it was hia duty to properly inspect tne place 
or platform before directing his men to use it. "The duty to 
exercise rensonable care to see that the place furnished for the 
gervant to work is reasonably safe is a positive obligstion to- 
wards a servant and the master is responsible for any failure te 
discharge that duty, whether he undertakes that perfomance pere 
sonally or through another servant. The master cannot divest 
himself of such duty, and he is responsible as for his cwn per- 


gonal negligence for a want of proper caution on the part of his 
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1t appears from the evidence thrt Cavanaugh, Stieger,Reed 
and appellee were 111 engaged together in performing this work 
of riveting but the fact that Cavanaugh war engaged st work 
with the other men would not prevent him from being 2 vice- 
principal in directing and determing the prover snd necessary 
‘things to do in making preparations to nerform the work. “ete 
ropolitan Yest Side Mleyated ©. RK. Co. vs. Skola, 183 111.,454. 
Chenoweth vs. Burr, 242 I11., 31°. Ye are of the oninion that 
the question ss to whether ot not Cavenaugh, under the evidence 
in this record, “as a vice-princinnl and clothed with the av-~- 
thority to determine what should and what should not be used in 
the construction of a platform, its manner of construction,ete., 
was a question of fact for the jury to determine. ‘Appellee says, 
"Hr. Cavanaugh went with us wheh we went to cet the boards and 
would tell us which ones to get.” In spnenking of the board uv- 
on which apnellee stood at the time of the injury he says, “Cave 
amaugh said the board was right where we needed it snd said lets 
get to work. Er. Stieger and myself cot on the board.” "Fr. 
Cavanaugh directed how these scaffolds were to be made: Cavan- 
augh determined what boards te use.” “Cavanaugh enid, here is 
a board right here where we need it, ne use throwing it dew and 
put another one in here; he said, wetl proecced.* William Reed- 
er, another of anpellee's witnesses testified, that, “Cavansugh 
told us what to do." “Ye would draw the boards un with roves 
and lay them on the iron work. Cavanaugh would tell us which 
bosards to take and where to place them. Cavanaugh was giving = 
me instructions.” Agsin he says, “He told us what to do, where 
to stand and where to put our rivets. Cavanaugh would come a- 
long with us and we would just get a board wherever we couid 
find it, outside the plent or upon the iren work or any place. 
Sometimes Cavanaugh would say to take a certain boare but ord- 
inarily when the four of us went out te find bear's any of us 


would take a board that we thought was 2ll right. He generally 
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told us three fellowes what to do. Ye were new wen. fe told 

ue what to do, where to stand and where to put our rivets.” 
‘Another witness, Henry Stieger says, “We were working under 
Cavanaugh's instructions. Besides that he was driving rivets; 
I was sticking in rivets and Clay was bucking up rivets. On 
that morning we found a board,in a position to be used by the 
‘workmen; we decided to go out on the board. Clay and I walked 
out and tried it; I said to Cavanaugh that we might as well try 
it before wego to work on it. He said for us te go out and try 
it and see if it is all right. Then Clay and I walked out on 
it; we started out with some 4 x 4; Cavanaugh decided that was 
too slow work and we comnenced using some 2 x & and 2 x 10.Cave 
anaugh directed us to use that kind of bosrde.* "Cavanaugh 
would not go with us all the time but if he saw a board wore no 
good he would tell us about it. At this narticular time he told 
Clay and I to go out on the board and see if it war all right. 
That is why we went out on the board first. Ye made the test 
and concluded it was all right.” Joe Feist, the genernl fore- 
man of annellant said, 1] was foreman over s11 the men in the 
bullding. There were sbout thirty of them. I didn't have a 
special foreman miex under me. ‘Ye would leave one of the lend- 
ing iron workere there to look after it; some old san that we 
knew was all right to break the new ones in. Ye elwavs have an 
old man ve always keen there and on any job we start we clwnys 
put an old man there to break the new men in becsuse new men 
have to be broke in. “hen the men don't obey what the leader 
tells them the man comes to me and I adjust it myself. Clay was 
@& new man in this line of businerr. Fe wee there when I gave 
instructions. All four of them were there and hesrd what I want 
ed done. 1 gave instructions to Clay to get his instructions 
from Cavanaugh, the driver, as to bucking up rivets, ete." The 
testimony above referred te is prectically uncentradicted. “he 
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foreman, Cavanaugh, was not placed upon the witness stund, and 
while it is true that @eist denied that Cavenaugh had any au- 
thority over either of the other men, other than to ssy when 
he wanted rivete, and that ali four of the men had equal rights 
as to the boards for scaifelds, we are of the opinion that the 
jury were warranted in de termining that Cavanaugh had and ex- 
ercised more authority in this matter than Feist was willing to 
acknowledge when upon the witness stend. The question of Cave 
anaugh's authority was submitted to the jury under the instruc- 
tions of the court, and the jury of necessity found that he had 
the autnority to determine how, and the manner in which these 
platforms should be constructed for the use of the men and we 
Cannot say that the finding of the jury in this respect was man- 
ifestly against the weight of the evidence. "The determinstion 
of one in charge of work is the determinution of the master." 
Hetropolitan West Side Blevated BR. KR. Co. vs. Skola(Supre). 

Counsel for appellant also insist that appellant did not 
furnish the piatform upon which appellee stood at the tine he 
feli. We think this question depends entirely upon the rela- 
tion of Cavanaugh, and if Cavanaugh was a vice principal es has 
been deterninea by the jury, then under the evidence, he furn- 
ished and directed that this particular plank should be used 
by sppel.ee in the performance of his work. if Cavansugh was 
the representative of the master then ie determining to use the 
board in place as a scaffold would to 2ll intents snd purposes 
be  Poied wbSi thereof by the master. 

in the view we take of the finding ef the jury as to the 
finding of facts in thie case we deem it unnecessary to determ- 
ane whether or not the second count of plaintiff's declarstion 
Was valid ae 4 statutory count by reason of having neglected to 
nllege that the negligence of appeliant was wilful. 

It is insisted that the court erred in overruling the ob- 
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jections of counsel for appellant to the following question: 
"Who had charge of that immediate work, if anybody, of rivit- 
ing the pieces together’" And other questions of like import 
and pertaining to the riveting of the pieces together. it is 
insisted that the answer to this question calls for a conclus~ 
ion, and while it is of that character of question yet it was 
afterwerds fully explseinedwhat pert Cavanaugh actually took in 
this matter. 1t will be noted that the question here eniled 
upon the witness te tell who had cherge of the riveting of the 
pieces together. There was no question about this matter, and 
ee we reac this evidence appellant in its testimony took the 
position, and ewshowed as far as they could, that Cavanaugh was 
in charge of the riveting of the preeee together. ‘ie do not 
think thie, under the state of the record, is error. 

Counsel else criticise the aduwission of the photograph in 
@€vidence because it was not sufficiently identified. ‘hile it 
Was not identified by the person who actually made the photo- 
Graph, yet it wae identified by appellee in his testimony as 
being the one taken, and by the doctor as being s true repre- 
eéntation of the leg, but the leg was alec presented to the jury 
and even if the photograph wae not correct the jury would not 
be misled by it. 

Appellant's next criticism is that the court erred in giv- 
ing appellee's first instruction, in that it doee not submit the 
matter of who gave Cavanaugh authority or how he received it,nor 
coes it dietinguigsk between what constitutes 2 fellow servent 
and a vice principal. te do not telieve the jury could have 
been misled as to where the authority must come from az the ex- 
amination of the witnesses was along the line as to what super- 
intendent Feist did and said in reference to this matter. Az 
to this instruction not distinguishing vetween vice principal 
end fellow servant this is fully cured by appellee's fifth in- 
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struction whieh does inform the jury when a fellow servant my 
become a vice principal. 

We do not think the ecriticiam uron arrellee's second in- 
etruction is well taken as, if for no other reason, the risks 
referred to end as applied to the facts in this ease vere ful- 
ly expleined in appellant's ninth instruction. 

As to appellee's third instruction, appellant in its cri¢t- 
iciem saye “it did not exclude the assumed risk that would a- 
rise by geason of appellee knowing either actually or construct- 
ively that the board was one that had net been furnished by ap- 
pellant for appellee's use ond that in using a board not furn- 
ished for hie use he assumed the risk of using euch = board. * 

We cannot see why this inetruction should exclude the assumption 
of risk of a board fiot furnished for his use ase the inetruction 
pertains alone te the beard furnished by aprelliant. 

As te the ecriticiem of arrellee's fifth instruction, we 
egree with counsel that the lenguage ured is not very artly chore 
en but under the evidence in this case we do not see that it was 
misleading and it wae certainly not se erroneous asto recuire a 
reversal ef the case. 

The criticism vpon aprellsnt's refused instructions reven- 
teen and eighteen is not well taken fer the reason that if under 
the evidence it »ppeared te the jury that Cavanaugh Was n vice 
principal and directed appellee to work upen this particular plas- 
form,as claiged, that eny test made by appellee would not of it- 
self be conclusive agrinst him as he war alfo entitled to the 
benefit of the superior palace i and necessary inspection of & 
the vice principal as to the conditions not apparent and known 
te appellee. 

it appears to us fron an examination ef this whole record 

_ that, the vitel question in this cese is, Yas Cavenaugh a represent- 


1 ative of appellant in directing the use cof this beard es a plat- 
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forma upon which to work’ which, under the evidence, became 

@ question of fact to be submitted to the jury and it heving 
been determined by the jury that he was the representative of 
appeliant we cannot say that its finding upon this cuestion 
and its conciusion, that sppallant was liable for the injurie 
received by appellee, was manifestly against the weight of tke 
evidence, and we have neo right to disturb the verdict and judg- 


ment of the court. ‘The judgment is sirfirmed. 
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I, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the *ourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in mv office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 


ing the 24th day of March, in the year of our Lord, one thousand nine hundred ond fourteen. 


Present: f 
Hon. Harry Higbee. Presiding Justice. : | 3 6 ] A 5 0 8 
Hon. James C. McBride, Justice. | ar m Olas 

Hon. Thos. M. Harris, Justice. } 

A. C. MILLSPAUGH, Clerk. W. S. PAYNE, Sheriff. 


And afterwards in Vacation, after said March term, to-wit: On the /-<-7-—-—— _dav 


of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: 
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Term No. 41. Agenda No. 60. 
October Term, A. BD. 1913. 


William U. Halbert, Administrator ) 
of the estate of Jessie Potoma, 
Appellee, 
Appeal from 
VS. City Court of 
Kast St.Louis. 


Louisvill, & Nashville Railroad 
Company, 
Appellant. 2 
+ fk, 508 
4863-° 
MeBride,P.J. 


Appellee obtained judgment in the city court of Hast 
St. Louis, Illinois, for three thousand dollars which appellart 
seeks by this appeal to reverse. 

On and prior to May 15, 1912, the appellant was operating 
its railroad through the city of East St. Louis and in conduct 
ing its business through said city had built a great number of 
tracks,about fifteen in all, across a street known ae St.Louis 
Avenue. That in order to cross said street it became necessagy 
to fill it, at the place where the said crossings were made, and 
consent of the city council of East St. Louis wasprocured and 
anverdinance passed pemitting the construction of said tracks 
upon the condition that the said Railroad Company constructed 
suitable street crossings at the intersection of its track with 
said Avenue by planking, etc., so that the tracks may be essily 
and conveniently crossed at said point, and maintain and keep 
said croesingsin good repair. The railroad lines abeve mention- 
ed crossed this street between first and second etreets. The 
Tailroad company constructed an approach from second street by 
which the level of the grade could be reached. This approach 
was of the width of about sixteen feet and wae constructed on 


the south side of St. Louis Avenue, and planks of the length of 
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about sixteen feet were laid along the several rails consti- 
tuting the several switches, and on the south side of said” 
avenue, so that toons could be driven across these tracks when 
required. The width of St. Louis Avenue was eighty feet. It 
appears that the embankment which was reached by this approach 
was»of the height of three or four feet. St. Louis Avenue ex- 
tended east and west and the several railroad tracks crossed 
this avenue practically north and south. On the day in ques- 
tion Anna Belle Potoma and her daughter Jeasie May Potoma, who 
was of the age of four years, had been visiting Mrs. Potoma's 
mother and doing some shopping in East St. Louis and were returmme- 
ing to their home which was west of the place where the rail- 
road crosses St. Louis avenue, and in returning to their home 
they passed along St. Louis avenue, ascended the appreach above 
@escribed and at about the time they reached the second of ap- 
pellant's railroad tracks a train of cars had passed to the south 
along the second track, from the north, which the witnesses 
speak of as being track Ho. 15. The train consisted of seven or 
eight freight cars and stopped with the rear car practically,if 
not all, upon the planking above described, The mother and daugh- 
ter waited a minute or two for this car to get out of the way 
but it did not move and they passed around the north or rear end 
of the car attempting to cross over the tracks and as they were 
passing, the cars were suddenly backed up and, the child was run 
over by the wheel of the car, which resulted in its death. The 
evidence upon the part of appehlee tends to show that no warning 
Was given, no brakeman there to prevent persons from attempting 
te cross over, that no bell was rung upon the engine or whidtle 
blown and that the sudden and unexpected movement of the cars was 
ee negligent as to cause appellant to be responsible for the in- 
jury. While upon the other hand the evidence of appellant tends 
to ie <hat @ bell was ringing, that a brakeman was just beyond 
(2) 
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the end of the car throwing a switch preparatory to letting 
these cars in upon another track, that a lamp lighter who was 
close by warned the mother not to cross and the foreman of the 
crew, who was giving the signals, Claims to have been standing 
at a point where he could see the rear end of this car and the 
engineer and that between the time he gave the signal to back up 
and the movement of the car that the mother and child came around 
from the east side going west and were caught and the child in- 

_gjured before the train could be stopped. The mother explains 
that the motion of the lamp lighter made to her was an invita- 
tion to come across, at least she so understood it. This train 
of cars was engaged in switching. 

The declaration charges that on May 15, 1912, plaintiff's 
intestate Jessie Potoma, who was an infant of the age of four 
years, then in the care and custody of her mother, was crossing 
the railroad tracks of the defendant upon said public highway 
when one cf defendant's freight trains that was standing partly 
over said crossing was by the servants in charge thereof sudden- 
ly, negligently and carelessly backed over enaid crossing and 
against plaintiff's intestate while the mother of plaintiff's 
intestate was in the exercise of due care and caution for the 
safety of the deceased. 

it is contended by counsel for appellant in the argument 
of this case that the appellant and its employes were not guilty 

“ef the negligence which caused the injury of the deceased and 
that the mother of the deceased was not in the exercise of due 
care for the safety of the child in attempting to cross so near 
the end of the car and at 2 paoint north of the planked crossing. 
T hese two onsabions have been treated separately by counsel in 
their briefs but the several acts of appellant and of the mother 
of deceased are so closely associated one with the other, and 
the law applicable to both questions being the same, the two will 
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be considered together. The testimony of Anna Eelle FPotoma, 
mother of the deceased, is that as they were returning home 
from the city they ascended this approach and upon reaching the 
second of appellant's tracks found a car standing partly over 
the planked crossing; that this was the rear car of a freight 
train of seven or eight cars, that it had just passed to the 
gouth. That there were several feet between the north end of 
thie car and the north end of the planked crossing. ‘That after 
waiting a minute or two the train made no movement;that the man 
engaged in the lighting of lamps near by her, ae she understood 
it, motioned to her to come across the track; that there was 
mo one except the lamp lighter near the rear end of the train 
and that there was no one on the car. That when the lamp light- 
er motioned to her she understood this motion to be for her to 
come across and that she and her daughter immedistely started 
to crose the tracks; that in crossing the tracks they passed 
three or four feet north of the rear end of this car and, as she 
Claims, upon. the planked way, and when they had gotten fairly 
upon the track the train suddenly and without any warning of any 
kind backedup to the north, ran over the child and injured it. 
S he and the lamp lighter both attempted to save the life of the 
ehild and in this attempt ran together and as the resuit neith- 
er were able to save the child. She also testifies that no bell 
was rung or whistle sounded before the train started to meve 
back. Other witnesses testify that the car was between the fore- 
man, who gave the signals to move the train, and the mother; tle 
foreman being upon the west and the mother upon the east side. 
Other testimony is to the effect that when the mother attempted 
to pass around the north side she was carrying some bundles arm 
did not have hold of the child's hand; that she passed off of 
the planking but was still in the street. The witness Sadler 
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stated that he saw the lamp lighter make the motion to the 
woman and that he took the motion to be for her to stand back 
and not try to pass over. The mother states that she knew the 
engine was attached to the cars but did not know it was liable 
to move back any moment and did not think it would come back. 
Another witness introduced by appellee by the name of Grace Mims 
Harmon testified that the child was run over about two feet 
south of the north end of the planking. The evidence further 
discloses that this street was used to considerable extent for 
foot passengers but very little for teams. The testimony of 
the engineer and fireman, witnesses introduced by appellant, 
state that the bell upon the engine wes ringing, that it was 
ringing as the train went down towards the south, and while the 
train stood there and while it was backing, that the ringing 
Was produced by an automatic ringer; that they knew nething of 
the woman and child being upon the tracke until after the injury 
and the engineer says he was backing the train in accordance 
With the signals given to him by the foreman Erlinger. Lrling- 
er testifies that before -nd at the time of the injury he stood 
about sixty feet from the train so as to see the engineer and 
Was in a position that he could see the rear end of the car that 
stood upon the crossing and that between the time that he gave 
the signal to the engineer to back up and the time the train com- 
menced backing he saw the women and child pags around on the east 
side of the rear car and immediately gave the emergency signal and 
the engineer immediately and quickly applied the emergency brake 
and stopped the train within a scetenen ef eight or ten feet and 
that had it not been for the siack in the couplings they would 
have been able to have saved the child. John Jenkins,the lamp 
lighter, testified that the car was about three feet north of the 
crossing and that he saw her attempt to pass over and he motioned 
(5) 
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to her to stop and says that she stopped for a moment or two 

and then came on. George Filiott, a switchman whose affidavit 
Was read as his evidence, states that he saw the deceased and 
her mother standing at the track as the cars passed by them and 
he told the mother of the deceased not to cross the tracks,and 
he tord;venKins the lamp lighter, not to let her cross the tracks; 
‘that he then walked up two car lengths from the rear car to cut 
off two cars that were going to be placed on track No. 15 in 
gaid yards and that he was ready to make the cut when the train 
backed. Hrs. Potoma denies that this witness made any such 
statement to her or that any one told her not to cross the trad; 
and it is conceded that the witness Jenkins does not remember 

of Elliott saying anything of the kind to him. 

Counsel for appellant in his argument contends that in as 
much as the accident happened no&th of this board crossing that 
it was necessarily negligence upon the part of the mother to 
pass around the train north of the board crossing. It appears, 
however, from the evidence that notwithstanding the secident 
may have happened north of the board crossing it was still in 
the street, and we can see no reason why she would be confined 
in her travel more to one part of the street than another. She 
had as much right upon 8t. Louis Avenue as the Railroad Company 
had to be there with its cars. I1t was a public street and its 
use by the Company was subject to the right of the general pub- 
lic to use it. Where Railroad Companies cover a public street 
with a large number of tracks they must observe unusual care and 
take extra precautions to avoid injuries to persons passing along 
‘the street or side walk. ri: S . &. 8S. Ry. Co. vs. Johnson, 
135 111., 641. In the permission granted to appellant to fill 
‘in the street and use it for a crossing by its railreads, it 
undertook and agreed to keep it in reasonable condition for travel. 
(6) 
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The circumstances as detailed by the several witnesses are 
conflicting and if the evidence of the witnesses for appellee 
is to be taken as true then the appellant was guilty of sudden- 
ly, negligently and carelessly backing over said oreseing, as 
charged in the declaration. While it appears from the testi- 
mony of the foreman that the mother approached the track between 
the time he gave the signal and the time the train commenced 
to back, yet if the lamp lighter gave her a signal or she under- 
stood the signal given by the lamp lighter to cross over, and 
no warning Wis given that they were about to back the train,aeg 
Claimed by appellee's witnesses, then the jury would be warrant- 
ed in finding that the mother of the deceased was in the exer- 
cise of due care. If the train was standing still at the time 
the mother attempted to pass over the track she would not as a 
matter of law be thereby guilty of negligence but it was a ques- 
tion of fact for the jury to determine under all the circumstance 
es. C. & EB. I. R. Re. om. Filler, 195 111., 9. We must admit 
that the cases of Chicago Terminal Transfer Co. ve. Helbweg,1°4 
App., 113, and Chicago Terminal Trans. R. R. Co. vs. Korando,129 
App., 620, cited by counsel for appellant seem to sustain his 
contention in this case but as we understand the rule of law as 
laid down by the Supreme VYourt, where the evidence is of the 
character of that introduced upon the trial of this case, that 
it necessarily becomes a question for the jury to determine what 
is negligence of the defendant and due care of the plaintiff; 
_ Where the facts are fully end fairly before the jury they should 
be left to determine from 911 of the circumstances whether the 
appellant was guilty of negligence or the appellee of want of 
due care, and this doctrine is fully sustained by the case of 
Chi. Milwaukee & St. Faul Ry. Co. vs. Halsey, Admr.,135 i11.,248; 
Ill. Central “. R. Co. vs. Cragin, 71 111., 183; Chicego & Atlant- 
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: ic Ry. Co. ve. Carey, 115 I1ll., 115; and many other cases that 

: might be cited. While there is room for disputeas to what is 
the true status of the parties in this case, yet we feel that 
the verdict of the jury under the circumstances must settle it 
and that we are not warranted in saying that the verdict is so 
manifestly against the weight.of the evidence as to cause us 
disturb the verdict. 

It is next contended by counsel for appellant that the 
damages given by the jury ere excessive. ‘There was no evidene 
introduced as to the condition of the child's health or its 

| promises intellectually or otherwise but only that a child of 
the age of four years was killed, and while we would have en 
better satisfied with a verdict for a less amount, yet there 
no data given as to the child's future, no improper evidence 
or instructions of the court upon this question and no resson 
that we can sce to cause the jury to exercise other than ite 
best judgment as to the amount of dsamagez, and it became a mat 
ter solely for the jury. It is said in the case of BE. & 0, SH 
Ry. Co. vs. Then, 159 I11., 539, “How this pecuniary damage is 
to be measured, - in other words, what is to be the amount of 
the verdict, - must be largely left (within the limite of the 
statute) to the discretion of the jury. The legislature has = 
used language vhich seems to recognize the difficulty of exact 
measurement, snd commits the question especially to the findig 
of the jury.” And again in the case of City of Chicago ve. 
Hesing, 83 111., 204, it is seid, “When proof is made of the age 
and relationship of the deceased to the next of kin, the jury 
May estimate the pecuniary damages from the facts proven, in 
connection with their own knowledge and experience in relation 
to matters of common observation." This was a question for 


the jury, subject to review only when it appéars from the record 
(8) 
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that the jury has from some cause over estimated the pecuniary 
value of the life of the deceased. 

The next contention is, that the court erred in granting 
appellee's third instruction, in this, that the instruction 
might be construed by the jury, "To include the time before she 
went upon the track, and so excuse her passing off of the cross- 
ing and going too close to the end of the car.” Also that the 
instruction was leveled at the care of the mother for her own 
safety and not for the safety of the child. Ye do not believe 
that this instruction is subject to the oviticion effered. it 
had reference not only to the time that she was about to cross 
the track but while she was crossing and also to the sefety of 
the child, and we think it could not be misunderstood as to what 
was meant by the peril referred to in the instruction. 

The criticism made upon the ninth instruction is not well 
taken as it directa that the damages sustained must be ascer- 
tained from the evidence and under the instructions of the court. 
The next inetrustion complained of tell<« the jury that the 
plaintiff is only entitled to recover for the pecuniary injury. 

The criticism upon the refusal of the court to give appel- 
lant's second refused instruction is without merit as the in- 
struction was clearly wrong, in this, that it pointed out certain 
particular things that the mother would have to do in order to 
relieve herself of contributory negligence. It is not proper to 
direct what particular things she should or should not do to con- 
stitute a want of due care, ag this is a matter to be determined 
from the whole evidence in the case and not from any particular 
facts or circumstances. 

We have carefully considered thie record but are unable to 
say that the verdict of the jury is manifestly against the weight 
of the evidence or that the court erred in any of the instructions 
criticised and as we view it the judgment of the lower court must 
be affirmed. 


(Not to be reperted in full. 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in mv office. 

IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 

at Mt. Vernon, this f-a-7- SS = day of Mav, 





oe or the ee Court. 
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“AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 


ing the 24th-day of March, in the vear of our Lord, one thousand nine hundred ond ee 






Present: 
Hon. Harry Higbee. Presiding Justice. f 
Hon. James C. McBride, Justice. f 
Hon. Thos. M. Harris, Justice. : 
A. C. MILLSPAUGH, Clerk. W. S. PAWNE, Sheriff. 
And afterwards in Vacation, after said March term, to-wit:' On the _ « er G ae ____day 
of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures. following: f 
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Term Wo. 42. . . Agenda "No. 57. 
Oeteber Tern, A. D. 1913. 
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ER. G. Davis, Ww. H. Lampley 
and Douglas “Whittington, 


) 
“~ Appellees, Apeis ‘Pree the 
Pe a. ™ CireuitCourt of 
Prenklin County. 
Joim.5. Willmore a ‘John . 
Staphen,. 
‘ppelanta. 


oe 1861.4. 510 
_ keBride, Prt 
Thie was a proceeding brought by appellee as sub contractor 

to enforce a materialuen's lien agsinst the property of appel- 
lant. A decree was rendered in favor of appellee. “he bili 
alleges that on or about the 10th day of June, 1012, John H.Wille 
more, a contractor, entered into a contract with anpellant te 
erect and complete a house for appellant on let 6 Eleck 21, in 
Lindsays First Addition to the town of Lindsay, Franklin County, 
Illinoie, and that appeliant John Staphen was then and is now the 
owner of said premises. That immediately after entering into such 
contract the ssid John H. Willmore entered into sn egreenent with 
appelice to furnish tne building materials te be used in the er- 
ection and completion of ssid dwelling house which was then being 
constructed, That no particular amount of lumber or ixother mm 
building material wae specifically contracted for but that aprel- 
lee was to furnish such lumber «snd materiale as the said Yillmore 
would from time to time need in the erection and construction of 
said dwelling house. That immediately after mthe making of g@uch 
contract appellees commenced the furnishing of such building ma- 
terials and continued to furnish and supply said Willmore with 
such materials as were needed until July i9, 1912, at which time 
the last a@elivery of building materials was made; and then averse 
that building materials were supplied by the appellees to the 
amount of $502.09 which is due and umpsid. That on the lith day 
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of September, 1912, he served a notice for sub-contractor's lien 
upon appellant. Athe appellant filed an answer to this bill and 
admits having entered into a contract with the scid Jcohn =, Will- 
more for the erection of ssid building «nd that the apnrellees 
contracted with said John E. Willmore for the sale to him of 
lumber and other building materials to be used in the construc-~ 
tion of such dwelling house upon said lot, and that the building 
material placed in said building was worth $502.09. ‘hat a 
written notice in due form for sub contrector's lien was verved . 
upon appellant on September 11, 1912, but denies that esid net- 
ice was served within sixty days after the delivery of seid ma- 
terial was completed, and Mies that said notice was served as 
required by the statute on liens, Later the appellant filed an 
answer to appellees amended bill in which he denies the contract 
of appellees with # illmore and deniee thot any material furnish 
ed by appellees waa placed in said building, and denies the serv- 
ice of said notice, and denies thet he owes appellees any amcunt 
whatever, but avers that the building material furnished by ap- 
pellees has been wholly paid by the said Willmore, and avers 
that he has paid to said Willmore the full price agreed upon for 
the erection and completion sf said building. The cause was 
heard and testimony taken in open court and « decree rendered in 
facor of appellees for $450.79, which is declared to be a lien 
upon the premises in question. 

1t appears from the testimony of appellee and Yillmore that 
a written contract was entered into between “illmore and anpel- 
lant whereby on Jume 10, 1912, Willmore agreed to build and ¢com- 
plete for appellant the house in question, for which arnpelliant 
agreed to pay him *750.00, one-third thereof to be paid when the 
house was inclosed and the balance when the house was completed, 
and that the house was to be finished not later than July 16th, 
and that the house was completed on about the 28th day of July, 

(2) 
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1912. it further appears from the testimony that shortly after 
the making of said contract to erect said house, Yillmore con- 
tracted with appellees to furnish the building material to be 
used in the erection and completion of this building, for which 
he was to pay what such building material war reasonably worth; 
that appellees commenced furnishing the building material con- 
tracted for on June 17th, 1912, and from time to time furnish- 
ed such materials as were requested by Willmore, and thet « pel- 
lees cowpleted the delivery of such materials on July 19, 1912. 
It further appears that appellant paid Yillmore substentially 
the whole of the contract price for the erection of such build- 
ing and that such payments were made at different times, the last 
payment having been made on August 20,1912, but it does not ap- 
pear what. the last payment amountedto. It further appears from 
the evidence that appellees served a written notice as sub con- 
tractor in the manner required by statute upon appellant on Sep- 
tember 11, 1912, advising appellant that they had been employed 
by John HE. #illmore to furnish lumber and building material for 
said building under hie contract for the erection of a house 
upon said lot, and that there wae then due tiem $502.09, Appel- 
lant offered no evidence digputing the facts as testified to and 
above set forth but contends that in as much as the agreement 
between him and Zillmore was that the said Willmore was,"Te pro- 
wide at his own expense all the labor and material neceesary,and 
erect, build andfinish in workmanlike manner a frame dwelling 
house on lot 6, etc.", that this provision in the contract in 
effect worked = waiver of any lien of tie contractor, and also 
had the effect of defeating appellees’ lien as such sub-contract- 
or, and invokes as an authcrity to sustain this contention the 
case of Kelley va. Johnson, 251 I1l., 135. Ags we understand the 
case referred to, the question there determined by the ccurt was 
that where a contractor had expressly waived a lien that such 
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waiver had the effect of defeating any sub-contreetor’s lien, 
where such aub-contractm was made after the waiver but did not 
effect sub-contracts made prior te the waiver. As we read the 
contract in this case, and the clause above referred to and 
relied upon by counsel for appellant, it waz‘in no manner a 
waiver of a lien or any pretense sf such waiver. It ecnnnot be 
gaia that simply because “illmore agreed to furnish all material, 
lumber and labor, at his om expense, and deliver the house in 
question to appeliant, that either one of the parties understood 
thereby that any liens or rights that they had were waived. ‘We 
coneede that the case above referred to holds, in effect, that 
where a contractor expressly waive his lien that the effect of 
it is to defeat the sub-contractor's lien but we do not believe 
that the language above referred to hae the effect of waiving the 
lien by the original contractor. It is suggestedby coursel for 
appellant that appellee did sot inauire inte the nature of the 
contract entered into between appellant and “illmore and there- 
fore kis rights were not protected under it. The only effect 
that a failure upon the part of appellee as sub-contractor, to 
investigate the contract entered into between app:llant and Yill- 
more would be thet he would incur the risk of such contractor 
having waived such liens. 

It is again contended by counsel for anpellant that the 
evidence of appellee shows that the lumber was furnished to him 
from year to year upon a general open account; we de net so un- 
derstand thie evidence. The testimony of appellee, which ie not 
in any manner disputed is, that he contracted with “illmore to 
furnish the building material for thie particular house, and teer- 
tified that such materials were charged upon his books as an 
account te "John H. Willmore, the job to be Buckner". ‘t further 
appears from the evidence that the materiale furnished by appel- 
lee were actually usedin the construction of such building at 
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Buckner, that they were reasonably worth the prices charged, 
that the sub-contractor's notice was given within sixty days of 
the furnishing of the last materials, snd that the Chancellor 
was well warranted in finding that anpellee was entitled te 
a@ lien wpon the said premises for the amount due for the ma- 
terial so furnished. ‘*e can see no reason why this case should 
be reversed and the decree of the Circuit Court ie affirmed. 
AFFIRMED. 

| PRRERERERR ELGG 

(Hot to be reported in full.) 
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[, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
at Mt. Vernon, this eS ae = SRS EI day of Mav, 


A. D. 1914. Li @. | y Wi ee es a 
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Opinion of the Appellate Court 








AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 


ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 


Present: ; 
Hon. Harry Higbee. Presiding Justice. ‘ ae 
Hon. James C. McBride, Justice. q Q 6 aT A P 5 A i 
Hon. Thos. M. Harris, Justice. WOGr 

A. C. MILLSPAUGH, Clerk. W. S. PAYNE, Sheriff. 


And afterwards in Vacation, after said March term, to-wit: thes Lr dap 
of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: i 
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Term No. 48. Agenda Mo, 30. 


Qctober Term, A. ). 1913. 


John lcKissick, ) 
Appellee, 

vs. Appeal from Saline ‘County. 
O'Gara Coal Company, ) 
Appellant. ) 


MeBride, ?.J. 

Appellee recovered a judgment in the court below for 
$650.00. Appellee was a man of the age of 29 years; had been 
working in this mine during the last four or five years en- 
gaged at different times in the capacity of timberman, shooting, 
loading coal, laying track, running machines and acting as help- 
er for machine runners. At the time he was injured he was work- 
ing in the capacity of helper to Charles Davison, a machine run- 
mer, in room No. 6, off the sixth north entry of the main west 
entry. During the day they had under-cut five or six rooms and 
entries before going# into room No. 6. They Dagan cutting on the 
left hand side of room Mo. 6, and has under-cut six boarde and 
were working upon the seventh one when without any warning a 
large amount of coal, about twenty-five hundred pounds fell from 
the face of the room, caught appellee and injured him. it ap- 
pears from the evidence of the plaintiff that before beginning 
work in this room they examined the face of the coal and found 
no powder cracks, slips or negro-hesds or anything of that char- 
acter. “hile appellee had worked around this mine for a congid- 
erable length of time, it appears that he had not seen this part 
of the mine before that day; that he was not acquainted with the 
rooms and place here he was at work and knew nothing about the 


thiekness of the pillars. It further sppears from the evidence 
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that the pillars of this room varied in thickness from five to 
ten feet and that they were wider at the entry than at the fac 
of the coal where the men were at work. it also appears fromb 
the testimony of miners engaged in this kind of work that to 
properly support a roof it Vas necessary to leave 2 pilisr of 
about the width of twenty feet, and that when the pillar was 
allowed ta become too thin it would not properly eupport the 
roof and would bring on what is called a squeeze in a mine,and 
Was liable to press the coal out from the face of the room. 
There wes a conflict of testimony as to whether or not 2 sque@e 
actually existed in this room at the time of the injury; some 
of the witnesses testifying to f2cts which were evidences of a 
squeeze and others Say that they did not see any such evidence. 

The declaration charges a dangerous condition in this room 
On account of the rib on each side of the room being so thin 
as to allow the coal and pillars to press out from the face of 
the coal when the coal was undercut. That the room opposite 
the one in which the injury is alleged to have occurred had been | 
driven within fifty feet from the latter end. That by resson of 
the coal having been worked out from adjacent reoms the suppert 
of the roof was insufficient. That the plaintiff did not know 
of the dangerous condition alleged and was in the exercise of 
due care and @aution for his own safety. That while at work in 
the room named, on account of the conditions alleged, the plainte- 
iff was injured by a quantity of coal failing on him from the 
face of the coal he was under-cutting,injuring him, ete." 

It is contended by counsel for appellant that “There was no 
effort whatever made to show that there was or had been any 
squeeze in the mine and the fact is that the conditions as de- 
scribed by the witnesses precluded the possibility of there having 
been a squeeze at that time, or that the coal was caused to fall 
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by any movement of the earth above, because it was shew to 
have been solid rock and with no break in it, so that from 
these fects counsel insist that the camse should have been 
taken from the jury at the close of plaintiff's evidence.” He 
further insists that the injury was en accident and that the 
proximate cause of the injury hase not been proven. 

it is not necessary in this opinion to ¢9 into the details 
of the testimony of the several witnesses with reference to 
Gonditions existing, but it does appear from the testimony of 
some ox plaintiff's witnesses that the pillar between rooms 
five and six wae of a thickness of about five or six feet,and 
it further appears from the evidence of expert witnesses,min- 
ers engaged in this character of work, that when the pillars of 
@ room are thinned to this width, that is not sufficient to sup- 
port the heavy pressure from above and produces a squeeze,which, 
as some of the witnesses say, results in bringing such 4 pres- 
sure upon the coal at the face of the room that, when under- 
cut, it is liable to break off and fall out. ,One of these wit- 
nesses also testified that he observed in this room, within 
three or four days of this injury, that 2a aqueeze existed; that 
the pillars were chipping off becatise of the heavy pressure 
upon them, and, while it is true that the mine examiner testi- 
fied that he did not observe any of these conditions, he does 
not deny but that such conditions existed and the same may be 
gaid of other witnesses offered on behalf of the appeliant. The 
appellee was not acquainted with the conditions surrounding this 
room; had not observed the width of the pillars and his attention 
had not in any manner, so far as the evidence shows, been called 
to the fact that the pillars were thin but the appellant knew or 
should haye known of the thinness of the pillars and the effect 
that a reducing of them would heave upon the roof of the room and 
the coal. if it is true, as contended by appellee and his wit- 
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nesses, that the thinning of the pillars brought on a squeeze 
in this room which would have » tendency to produce pressure 
enough upon the face of the coal to push it down, or bresk it 
off when undercut, then the jury would be warranted in finding 
that appellant had been negligent in permitting such conditions 
to exist, and that euch conditions caused the injury complzined 
of. This was purely a question of fact for the jury to determ- 
ine. 

It is next objected that expert witnerses were permitted 
to testify that the pillar left between the rooms wae not suf- 
ficient to support the roof and were asked, without stating all 
of the conditions and surroundings, what thickness the pillar 
should have been required to support the reof. Some of these 
witnesses, if not all of them, had personal knowledge of the 
Conditions surrounding the piace and knowing such conditions 
could testify 2s to the effect wuthout putting hypothetical 
| questions. They are at least shown to have such knowledge as 

would justify an opinion as to the required width of © pillar 


to support the roof and the effect that a thinning of that nil? 


ar would have upon the roof, and these were the principal ques- 
tions propounded to the witnesses. If a witness is shown to. 
have personal knowledge of conditions it is wholly unnecessary 


to put euch conditions as are within his personal knowledge in 


. 
| 
, 
| 


the question upon which an opinion is desired, and the nosition 
assumed by counsel that such questions tended to take away fro m 
the jury the determining of the proximate cause of the injury 

is not well taken. It has frequently been held by the Supreme 
EBNEE and Appellate Courts of this State, that as the ordinary 
jurors are not acquainted with the mining business that it is 
proper to introduce experts for the »urpose of giving their opin- 
ion upon matters coming within the peculiar Imowledge of miners. 
‘They are experienced in this character of work and we can #ee no 
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reason why their evidence shovld not be received. In fact 

this contention is weil sustained by the decision of cur Supreme 
Court in the case of Henrietta Goal Co. ws. Camnbell, 211 I1i., 
aa?, it is said, "Certain questions were asked of expert wktxx 
Miners as to whether in their judgment certain conditions as to 
the rosdway rendered it safe or otherwise, and it is claimed 
thie was error as the subject was one within the common obsery- 
ation of all men, We cannot sey such was the cage. The road- 
ways and. entries of a mine and their adantability to the use 
intended are not matters of common knowledge, and we perceive 
no error in admitting the char-cter of evidence here objected 
to." See also Yonk Brose. Coal & Coke Co. vs. Stroff, 200 I1l., 
4835. Jacobs vs. Medison Coal Corperation - 165 App.,444. Ye 
do not believe that the court committed sny error in the sdmis- 
Sion of this evidence. 

Counsel for appellant centends thet the whole series of 
apvellee'’s instructions, even though they are of 2 cenernl char- 
acter, do not lay down correctly the propesitions of law that 
are applicable to the facte in this case. Ne rersons have been 


pointed out as to why the propositions of law laid down by the 


court are not correct and we are unmble to say thet any error 
exists in thi saefeoed. 
It ie compleined that the jury failed to follow defendant's 
sixth instruction, and we presume this wes becrnure the jury did 
not agree with the contention of appellant that appellee had 
contributed te the injury. 
Complaint is also made of the modification of arpellant's 
fifteenth and sixteenth instrvetions., The instructions, erpecial- 
| iy the fifteenth, oar presented, wae not correct ae it should heve 
limited the falling of the coal alone to ite being under-cut 
With a machine, which it did not do; and the same principle may 
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apply to instruction sixteen, and even though there may have 
been error in the effort of the court to limit these instruc- 
tions in their effect, it could not work a revereal. 

The defendant's refused instructions numbers one and two 
were properly refused. They ignored entirely the question ecm- 
tended for by plaintiff, of the injury having been brought about 
by the acts of the defendant. The inetruction shovld have been 
go framed 2s not to heve excused the defendant because of any 
latent defects that may have ween produced by its negligent 
acts. Besides, we think the jury were well and fully instruc- 
ted upon what constituted negligence of the defendant and dve 
care of the plaintiff. 

The real question at iseve in this case was one of inct, 
and while the evidence wae somewhat conflicting, we cannot say 
that the verdict of the jury was manifestly ageainst the weight 
of the evidence, and are of the opinion that the judgment 


should be affirmed. 
JUDGRENT AFPIREED. 


REPIERE IPED DE Lf pppoe 


(mot to be reported in full.) 
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[, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 

IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 

at Mt. Vernon, this {2 aay dav of Mav, 


Clerk of the Appellate Court. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 








in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 
iG i 

B ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 

‘ Present: : 

; Hon. Harry Higbee. Presiding Justice. i 

t Hon. James C. McBride, Justice. i 


Hon. Thos. M. Harris, Justice. d 
A. C. MILLSPAUGH, Clerk. fe S. PAYNE, Sheriff. 
On the - 


- And afterwards in Vacation, after said March term, to-wit: ( rere Peemmenm oll (710) 


of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: 
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Term No. 51. Agenda No. 33. 
Cctober Term, A. D. 1913. 


Martin Holle, 
Appellee, 
Appeal from the 
VB. City Court of 
Harrisburg. 
Wasson Coal Company, 
Appellant. 
WWGTA. 512 
McBride, P.J. 
Appellee recovered a judgment against appellant in the 
eity court of Harrisburg, Illinois, for two thousand dollars, 
from which the appellant prosecutes this appeal. 
The appellee was helper to one Mike Hando, who was engaged 
in operating a machine for under-cutting the coal in appellant's 
mine located in Saline County. They were engaged in work in 
under-cutting a "break through" from room six to room four,off 
of the fourth east entry off of the main south entry. This 
"break through" was started at the distance of about twenty-five 
feet from the face of the coal in room No. 6, and was of the width 
of about twenty-four feet and had been driven in the distance df 
about sixteen feet towards room No. 4. Appellee and the machine 
runner had commenced work upon this "break through" about ten 
days prior to the injury, and had made at least three rune or ms 
cuts and after the making of each cut they would move out the ma- 
chine, the coal would be shot down and loaded out and then they 
would return and make another cut. On February 14, 1911, they 
were engaged at cutting the coal in this “break through" and af- 
ter having worked therein for some time the roof of the rooni 
fell in and injured appellee. 
It appears from the evidence that appellee and his buddy 


had examined the roof at and near the face of the "break through” 
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at the tine they commenced work upon this day, and that for the 
distance of four or five feet the roof was apparentiy safe but 
back the distance of ten to twenty feet the roof was apparently 
loose, drumumy and unsafe. At the time of the injury the appel- 
lee was standing some five or six feet back from the face oi the 
coal and his injury was caused by the falling in of the roof at 
and near where it had appeared to be loose. lt appears that it 
was the custom in that mine, when occasion requirec, for the ma- 
chine runners to set props. It is claimed by apr@lee that the 
roof of this place had been loose and drummy for several days; 
that they had ordered props of the length of five feet, which 
they claim was the proper length, to prop the roof; that appel- 
lant had failed to furnish these props. That the mine examiner 
of appellant had failed to observe the condition of this roof, 
and mark it as required by statute. Upon the other Rand, it is 
claimed by appellant that when the mine ex-miner went into the 
"break through" on the morning of the day of the injury,that the 
place was safe, and that there were no dangerous conditions which 
could have been discovered and that no demand for props was ever 
made and that the injury was caveed directly and proximately 
from the change of conditions accruing after appellant's mine ex- 
aminer had been in the place, and that the appellee had partici- 
pated in producing the conditions which led to his injury. 

It appears from the evidence that there were two props in > 
the room which were of the length of about six feet but could not 
be used for the propping of the roof. That the thickness of the 
vein was about five feet and appellee claims that an attempt had 
been made to use the props in the room but owing to their length 
they were not able to do so, and props of the length of five feet 
had been demanded. Appellant claims that they measured the dis- 


tance from the roof to the bottom of the place and that it was 
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about five feet six inches but aprellee contends thet this is & 
explained by the measurement having been made after the fall of 
the slate from the roof. 

The evidence discloses that the bones between the knee -nd 
the ankle were broken and that appellee suffered a very serious 
injury and has been unable to perform any work from that day to 
the present, and that he is permanently injured. 

The appellant in his argument contends that the court erred 
in refusing to direct a verdict for defendant and in not grant- 
ing ite motion for a new trial. In the argument made by coun- 
gel for appellant it is not contended that the evidence of appel- 
lee is not sufficient to warrant a verdict, if it were of a char- 
aeter te be relied upon, but his elaim is that the evidence of 
appellee is unreliable, contradictory and inconsistent with ecth- 
er statements made by his witnesses end should not be allowed by 
this court to prevail over the evidence of the witnesses of ap- 
_pellant. No complaint is made of any error committed by the 
court upon the trial, except a general ckiticism upon some of 
the instructions, which will be hereafter considered. The declar- 
ation charged that the defendant wilfully failed to furnish props, 
and cross bars when demanded. That the defendant did not employ a 
licensed mine examiner and thet the place where the injury occur- 
red was dangerous and was not marked. That the defendant per- 
mitted appellee to enter his place to work while a dangerous con- 
dition existed therein. The evidence of the witnesses of appellee 
in this case, if believed by the jury, wassufficient to warrant & 
the jury in returning a verdict in his behalf, which is practic- 
ally conceded by counsel for appellant but it is insisted that on 
account of the contradictory and inconsistent character of the ev- 
idence the jury was not warranted in believing it. 

The first criticism of appellant is, that the testimony of 
the witnesszx Gabriel Solomon, is contradicted by his written 
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statement mede to appellant shortly after the secident, wherein 
he states he did not sce the accident; no particular stetement 
made by the witness Solomon while upon the stand is pointed out 
as contradictory of this one. We have read his evidence and do 
not understand him to testify that he saw the 2ecident. Coun- 
eel hae failed to point out any other contradictory statement 

of thie witness but proceeds to criticise the statement of Alex 
Tote, wherein he quotes the witnees as saying "I remember what 
the condition of the rocf was becsuse the boye told me." The 
court, on request, would have stricken out this heargay testi- 
mony and counsel having Zailed to ask that it be stricken cannot 
complain for the first time in this court that it was error. The 
game may be said of the criticism made of the witness Killerman, 

It is also claimed by counsel for appellant thet the de- 
mand for props, testifiedto by some of the witnesses, was made 
at the bar room and argues thet a place of thie character used 
for drinking was not the proper place for the trensaction of 
such business. Counsel for appellee insist that the bar room 
referred to by the witneeses was not a plwe for drinking but it 
was merely a room in which bare of iron used in the mine were 
kept. We can see no reason why there should exist in the minds 
of counsel any uncertainty as to the place intended by the wit- 
nesses, It looks as if some one wae trying to deceive and mie- 
lead this court in this matter, Such deception is wholly un- 
called for and inexcusable. Whether the place was a saloon or 
place where bars of iron were kept, it appears from the evidence 
of plaintiff's witnesses that the promise was made to deliver 
the props, and if eo, the place of demand would not be se im- 
portant. 

The facts with reference to the Company having discharged 
its duty in examining the place, ascertaining its concition and 
the eanae of the injury were ell matters proper to be determinéd 
by thejury. Nothing has been pointed out, other than the dis- 
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crepancies and contradictions above referred to by the counsel, 
showing why this verdict is against the weight of the evidence, 
and from a reading of the testimony we are not able to say thate 
the verdict of the jury is manifestly against the weight of the 
evidence, and we can see no reason for disturbing its finding. 
The criticism of appellee's first five instructions, that 
they are misleading, in this, that they do "not say that the 
defendant has been guilty of a wilful violation of the statute, 
it comes so nearly doing so that the jury are misled," this,as 
well as the specific criticism of the fifth instruction that stk 
its phraseology in stating that the contributory negligence is 
no defense to an action arising from a wilful violation of a 
statute, are,well taken. The claims made by coungel in his open- 
ing statement, that no demand had been made for props, and that 
no dangerous condition existed at the time the mine ex>miner ex- 
amined the roof, were not insisted upon in the argument of the 
case but we have examined the testimony upon these questions and 
we find that it is conflicting. If the testiviony of appellee's 
witnesses is to be believed, then a demand was made for props of 
the length of five feet, and were not furnished. The dangerous 
condition existing in the roofof thie "break through" should 
have been observed by the mine examiner and marked as dangerous, 
and the appellee should not have been permitted to enter this 
place to work until the place had been made safe. ‘While it is 
true that appellant's witnesses denied any demand ever having 
been made for props, denied that the dangerous condition had ex- 
isted at the place where appellee was engaged at work, prior to 
the day of the injury, and that any necessity existed for mark- 
ing the roof as dangerous, these were, however, questions upon 
whieh the testimony was conflicting and the jury would have been 
warranted in finding either way upon any of these propositions. 


Under the repeated decisions of this and the Supreme Sourt,where 
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the evidence is so conflicting that a jury would be warranted 
in adopting the testimony of€ either of the parties, that under 
such circumstances the finding of the jury is conclusive, and 
the yeviewing court would have no right to disturb its verdict. 

We do not see that any reversible error has been cornmit- 
ted in the trial of this cause and the judgment of the lower 
court is affirmed. 


am 


JULGYENT ABPFIREED. 


(Not to be reportedin full.) 
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I, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I OR set my hand and affixed the seal of said Court 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same he- 


ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 


Present: 

Hon. Harry Higbee. Presiding Justice. 3 

Hon. James C. McBride, Justice. , 

Fon. Thos. M. Harris, Justice. é 
A. C. MILLSPAUGH, Clerk. W. S. ts YNE, Sheriff: 
And afterwards in Vacation, after said March term, to-wit: On the _/—-& ’ a = atc eceees Sees dav 


of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. ; Vernon, Illinois, an 
OPINION in the words and figures following: 
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Term No. 56. Agenda No. 18. 
«October Term, A. D. 1913. 


Lowe C. Duncan, et al.,Commissioners 
of Highways of the town of Montgom- 


ery, 
Appellees, Appeal from the 


VS. ) Cireuit Court of 
) Crawford County. 
Frank Fiteh, et al., Drainage Commis- ) 
Siomers of the Birds Drainage Dis- ) 
trict, Appellants. ) 


keBride,?.J. 1 8 6 J a A ® 5 1 A. 


The appellees presented their petition to the Circuit 
Court of Crawford County for a writ of mandamus to compel the 
Teli abe to construct a bridge over a ditch that had been dug 
by the appellants across the highway in the drainage district 
then controlled by appellants. lt appeare from the petition 
that the ditch dug by the appellants was on the right of way of 
the C. V. & C. KR. R. Co., and was of the width of thirty feet 
and of the depth of ten feet and was not cut in a natural water 
course or drain, and that by reason of the cutting of said ditch 
the said highway wae rendered useless to the public and impassa- 
ble to travel and that it will be neceesary to construct a bridge 
across seid ditch for public travel and that said public highway 
is one of the main trevelledroade in ne twon of Nontgomery and 
that it would sost about one thousand dollars to conetruct such 
bridge. Thattfrequent requests have been made upon the drainage 
Gommissiogers to construct a sufficient bridge over ssid ditch 
and to restore the highway so it will be convenient for the use 
of the public travel and that said drainage commissioners have 
refused to erect a bridge and to put said highway in a good con- 
dition for travel. To thie petition the appellants filed two 
pleas. The first says that the commissioners condemnéd the right 
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through Sections 17 and 20, in the town of Montgomery, over 
and across the highway where it crosses said railroad right of 
wag and that they caused to be constructed their ditch in said 
drainage district over and along the right of wey as condemned 
against ssid railroad company, 2nd thet by virtue of ssid judg- 
ment and condemnation they had a right to dig said ditch on the 
payment of the sum found to be due the Railroad Company for the 
right of way and that said Hailroad Company is recuired to build 
and maintain the necessary crossings for highways over and across 
their right of wey, which defend=-nts were ready to verify. To 
this plea a demurrer was interposed, and, as we think, pronerly 
sustained by the court. The drainage commissioners having dug 
a ditch across the highway, not in a water course, are recuired 
under the law to build a bridge sufficient for the convenience 
of public travel over said ditch and to restore the highway. 
Commissioners of Highways of the town of Bement ve. Som. of lake 
Fork Special Drainage VPist., 246 I1]1., 388. People, etc., ve. 
Fenton & Thomson R. RK. Co., 252 I111., 372. Even though the ar- 
pellants had condemned the right of way as to the Railroed Com- 
pany, and had paid to such Railroad Company the damages asseseed, 
this would not excuse the appellants from the performance of the 
duties reauired cf the drainage district, nor does it appear from 
this plea that the bridge in question was acroes its railroad 
or was of the character which the law required the Failrond Vom- 
pany to build. | 

The second plea of appellant avers an agreement between the 
appellees and appellants whereby they sgreed upon an sssessment 
of benefits in the sum of fifty dollars, and that in addition 
thereto the appellees were to construct and maintain the bridge 
over and across the ditch in question. The plea then avers that 
in pursuance of said agreement the appellees constructed and are 


now maintaining a bridge across sid diteh where the e-id high- 
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way crosses the same, which bridge furnishes cmple facilities 
and conveniences for the public travel. To this plea appellees 
also filed a demurrer which was sustained by the court. 

We agree with the contention of counsel for appellees that 
as this duty devolved by law upnon the drainage district to com 
struct the bridge that the commissioners of highways would have 
no right to make a contract assuming this burden, and would 
have no right to levy a tax to build such a bridge. FPeople,ete, 
ve. Fenton and Thomson “. R. Co., (Supra). if this were all the 
plea contained we would have no difficulty in finding thot the 
court was justified in sustaining the demurrer to the ples, but 
the plea further saye that the appellees had constructed and 
were now maintaining a bridge across said ditch where the said 
highway crosses the same, “which bridge furnishes ample facili- 
ties and conveniences for the public travel." if it is true 
that there exists across and over said ditch a bridge which 
furnishes ample facilities and conveniences for the nubliic travy- 
el, then why the necessity of the court commeliing by mandamus 
the arpellants or any one else to expend a large amount of money 
in buiiding a bridge that is unnecessary? A writ of mandamus is 
not granted except where a clear right is shown and rests in 
sound judicial discretion, and the court, in the exercise of such 
discretion, would not require a drainage district to expend one 
thousand dollars in the building of a bridge when no necessity 
existed therefor. If a bridge sufficient for the public travel 
had been built, and was then in existence, how can it be srid 
that a clear right to have the relief prayed for wovld exist, and 
this is necessary before the writ would be granted. Peopie,ete., 
vs. The Mayor, etc., 51 I111., 17. The fact that the bridge may 
have been built and maintained by the appellees, as averred in 
the plea, could make no difference even though the appellees were 
not bound to build it. The principal and controlling question ie, 
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did the appellante dig a ditch across this highway and is there 
such a bridge there as to furnigh annie facilities and conven- 
iences for publie travel? if there is not, then a bridge should 
be constructed and if there is then no necessity exista for 
such a bridge. 

We think that the Court should have required an issve to 
be formed upon this question and then determine by trial as to 
whether or not such a bridge in fact exists. 

We are of @pinion that the court erred in sustaining the 
demurrer to the second plea, for reasons above stated,and thet 
the judgment of the Circuit Court should be reversed and re- 
mManded with directions to overrule the demurrer to the plea and 
require an issue to be formed upon the questions suggested as 
presented by such plea. | 

REVERSED AUD REY ANDED WITH DIRECTIONS. 


MILER ALAA ILE 


(Not to be reported in full.) 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illin 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, tn. 
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D-ocket No. 9. Agenda Ne. 3. 


Getober Term, A. D. 1913. 


Frank Jackson, ) 
Appellee, ) 
Appeal from Cirevit Court 
v. ) of Fayette County. 
Toledo, St. Louis & Western ) 
- Railroad Ceompany, 
Appellant. ) 


G86 1.A. 531 


Opinion by Earris, J. 

The facts in this case so far as material to issue before 
this Gourk agpear to be as follows: 

There was on the 18th day of May, 1911, pending in the 
cireuit court of Fayette County the case of appellee against 
appellant in which said suit petitioner was attorney for ap- 
pellee, and on the following day ¥. b. Quins as such attorney 
for aprellee, delivered to ©. E. Pope, Attorney for arrell-ant, 
a notice of his employment by appellee and the terms of em- 
ployment, signed F¥. Kk, Guinn, 

The appellee's claim in so far as he was personally in- 
terested in and by said suit was compromised and settled be- 
tween the parties on the 16th day of December, 1911, for 
$125.00. 

7e@tition 

That at the “ebruary Term, 1913, n/aauian wis amendment 
to petition were filed in said cause to which the enswer of 
appeblant was filed. 

That at the May Term a hearing was had upon a petition, 
mn amendments. xnswer and motion of avpellee. The Court 
susteined motion ond prayer of petition «nd entered judgment 
accordingly for the sum of £62.50 Attorney's fees. 

fhe contention o€ appellant is that the notice is insuf- 
ficient in form and substance, snd that there was no proper 
service of said notice upon appellant. 

The statute of this state (laws 1909 p.97) provide: "Such 
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attorneys shall serve notice in writing upon the partys 
against whom their clients have such suits, claims or causes 
of action, claiming such lien and stating therein the interest 
they have in such suit, etc. This statute uvon the question 
here involved has been construed by out Supreme Court in case 
of Haj ve. American Bottle Co., 261 i11., 362. ‘The Court say: 
"The statute creating attorney's bien crestes a liability un- 
known before the passage of the act, and where that ic the 
Case the statute cust be strictly followed. “he general rule 
in regard to service of process or legal notice is, that it 
must be served personally on the party or the individual in 
question, unless come other mode is specially provided for 
that parpese by statute or has been otherwise established by 
leng and recognized practice to the contraty.” 

| If personal service is required, the statute says,unpon 
the party againet whom his client may have the suit or claim 
would certainly mean that party against whom summons would 
issue, and notice personally served on said warty should fol- 
low the law as $0 service of procees as to the ereper individ 
ual where the party is a corporation. 

There being no service of netice in this case the notice 
offered in evidence for went of showing a prorer service was 
incompetent -nd it is not necessary te discuss the other erross 
assigned. Witheut the service of netice as provided by isw, the 
Claim of appellee having been before that time compromised and 
settled, the petitioner could not recover. 

The judgment of the Circuit Court is therefore reversed 
with following finding of fact to be entered as 2 part of the 
judgment: 

That no proper notice was served by petitioner upon appel- 
lant prior to filing of his petition. 


Reversed, 
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[, A.C. MILLSPAUGEH, Clerk of the Appellate Court, within and for the Fourth District of the 

_ State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 

_ Appellate Court in the above entitled cause of record in my office. 

IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
at Mt. Vernon, this Vegt dav of Mav, 


A. D. 1914, a C.. lief i fieuegh 


Clerk of the Appellate Court. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 


ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 


Present: 
Hon. Harry Higbee. Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Thos. M. Harris, Justice. 
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And afterwards in Vacation, after said March term, to-wit: On the ; ee: =a ia ee dav 
of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: ; 
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Term No. 20. Agenda No. 22, 
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Harding & Miller, “6 at, 


Appeal from the 
Circuit Court of 


\ Appellee, ) 
Wabash County. 


Cc. A. Sharvre, 


A anes | 
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Appellee brought suit in replevin to recover from anrel- 


Opinion by Harris, J. 


lant the pessession of certain piano stool and searf and filed 
a declaration consisting of two counts charging an unlawful 
teking and unjustly detaining the same te which apnellant filed 
the pleas of non detinuet, nowpeepit, and property in appel- 
lant upon the filing of replications issue was joined a trial 
by jury e verdict and judgment finding the right of provertyZ 
in arpellee, 

The undisputed facts in this case as they appear from 
the record are: That on the third day of August, 1911, appel- 
lee, through their agent sold and delivered to Mrs. Laure 7. 
Willer and Harry 5, MWiller the property in question for the 
sum of $350.00 and received from them their obligation to pay 
for same by installments which were never peid. That on -the 
fourth day of December, 1911, appellant made = loan of 97.35 
to said Haryy S. Miller and Laura L. Miller and took from them 
a chattel mortgage upon the property inquestion, which eaid 
mortgage was filed for record on the 25th dsy of April,1912. 
That after different visits and attempts by agent of appellee 
to obtain payment or security from the Villers for the propery 
in question he took possession under the obligation of purchases 
from the Millere of the property on 23rd day of April,1912,and 
delivered to them their obligation. 
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At the time of beginning this suit it appears the posses- 
sion of the property was in »npellant and was replevied from 
him, 

The contentions of appellant as to the law of chattel 
mortgages when valid or void do not apply to this case. It may 
be conceded that on the 25th day of April, 1812, when apnellee 
took possession of the pronerty in question neither appellant 
sot appellee had under the law a valid lien or mortgage as 
against other lien holders who had protected their liens under 
the law. However, both instruments although void under the law 
as to bona fide lien holders were good 2nd binding as between 
the parties thereto. 

This being the condition of this record on the 25th day 
of April, 1912, and appellee having a right, as between them- 
selves and the Villers, to teke thie property and on that day 
having taken it into their possession, the appellent was not 
ina position to eomplein. 

The assignrent that Mra. Yiller claims to have made of 
an interest in a reletive's estate and which she say# was eac- 
cepted by appellant and appellant seys was conditionally ac- 
cepted was at the time of taking property re€urned to her, ac- 
cepted by her end she has since received the money due her from 
said estate. 

There was no error in the trial or in judgment entered 
in this case. 

AFFIRVED. 
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Term No. 24. Agenda No. 7. 


October Term, 1913. 


William U. Halbert, Administrator of ) 
the Estate of Frank Moonan,deceased, y Appeal from the 
Appellee, } City Court of 
VS. East St.louis. 
Traders Live Stock Exchange, 
Appellant. } 


1861.A. 583 


This case was before this Court at the arch Term, 191°, 


Cpinion by Harris,J. 


reported in Volume 173 App., p. 229. 

A statement of the allegations of the bill and the suffi- 
ciency of the allegations were before this Court at that time 
and appear in the opinion. The further proceedings in said 
Cause were upon the filing of the remanding order in the Court 
below at the liovember Term, 1912, former decree was vacated, and 
demurrer to bill overruled. Appeéliant answering bill sdmits @ 
death of Frank Hoonan. Appellee's appointment and qualification 
as administrator. The membership and good standing of Frank 
Moonan at the time of his death in appellant's Exchange. “he is- 
Suing of the certificate of membership to Frank Noonan. ‘the by- 
— of appellant “xchange, and that they were in force and ef- 
fect at the time of the death of Frank Moonan. That appellant 
obtained possession of said certificate after the death of said 
Frank Koonan and caused the same to be cancelled according to 
the by-laws governing seid association. 

The answer denies that Frank oonan ever paid into the 
treasury of such association the sum of $500.00. Deniee Frank 
Hoonan was at the time of his death the owner and in possession 
of the certificate. Denies that all fines had been psaid.Benies 
that any forfeiture or assignment thereof had been made;denies 


that appellee became entitled to possession of the certificate 
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or the value thereof. Denies that valid claims »smounting to 
$300.00 have been presented for allowsnce against the estate 
of Frank Moonan, deceased. 

Answer admits having certain funds in the treagury of ap- 
pellant held for purposes of association. Denies that appellmt 
is guilty of any wrongful act or fraud. 

To the answer appellee filedreplication, cause referred to 
Raster, upon evidence heard by aster and exhibits offered the 

Master makes report of evidence and findings, objections of 
iat te Master's finding to Court, and upon the hearing of 
the objections standing as exceptions to the Master's report 
were by the Court overruled. ~“ecree entered finding in sub- 
stance that the material allegations of the bill had been proven, 
and that the apnellee was entitled to the relief prayed for in 
the bill. 

The exceptions to the Master's report and the assignment of 
errors by appellant we may group under two propositions, the de- 
cision of which controls and disposes of all other cuestions 
raised under the assignment of errors. 

Lst. The allegations of the bill giving the Court jurisdic- 
tion of the subject matter have not been proven. 

end. The facts proven do not support the decree entered, 

The argument upon the question of jurisdiction proceeds upon 
the theory that there was a remedy at iaw, in so far as the suf- 
ficiency of the averments of the bill are concerned, was cisposed 
of in the former opinion of this Court. it is now a question 
whether, from the facts proven, it is a case where the Court, 
for its own protection, should raise of its own motion the ques- 
tion of the jurisdiction of the subject matter, and if it did 
not do so the judgment thet followed would be a nullity. We do 
not think the facts put this case in line with the avtiorities 
cited by counsel as a case of that clase. Then under the conten- 
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tion made it belongs to that class of cases where throughout 

the entire proceedings and at every stage thereof the apvelisnt 
may challenge the jurisdiction of the Court of subject matter, 
and if he does not do so it must be considered by the Court as 
having been by appellant waived. (Phillips ve. Benfield, 249 1M1., 
141.) (Shedd ws. Seefeld, 126 App., 383.) 

The appellant fiées an answer in this case in which the 
jurisdiction of the Court as to the subject matteris not called 
to the attention of the Court, snd after the heering of the evi- 
dence the question of there being a remedy at law is only raised 
by the question that there ie not sufficient evidence to support 
the bill on jurisdictional matters, so upon that objection alone 
must the rights of appellant be determined. Whatever is admitted 
by the answer waives the necessity of proof by appellee. *hat 
appellee is the proper rarty to bring suit. That deceased Frenk 
¥Voonan was at the time of his decease = member in good standing 
of appellant's Exchange. ‘hat the certificate was issued to him 
and after his death under the by-laws cancelled by apneliant,and 
the value thereof paid to other than the legal representative 
of his estate. 

We are satisfied when these sdmissions are taken into con- 
sideration with the proof in this case there is at leet srims 
facie evidence to support the allegatione of the bill, «nd there 
being no evidence offered by the appellant to the contrery, the 
decree entered in said cause is sunported by the evidence in 
the case, 

1t is not material in so far ae the right of arpelleeto 
maintain this suit is concerned whether clzims had been present 
ed, filed and allowed ageinst the estate of Prank ‘oonan. The m- 
pellee anus the law was given possession of all personal property 
owned and possessed by the dececsed at the time of his death. 

There being no reversible. error the judgment and decree will 


therefore be affirmed, | 
ae sa PERRI GF Affirmed. 
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Gpiniog by Harris, J. 13 

The facts in this case as they appear from the bill, an- 
swer and evidence of appellant and appellee may be briefly stat- 
ed, as follows: 

That on the 13th day of January, 1867, appellee was mar- 
ried to one William R. Smith and lived with him for ten years. 
That at the November Term, 1880, of the circuit court of “lJin- 
ton County the said William R. Smith, upon a hearing in open 
court was given a decree for divorce from appellee. “hat on the 
8th day of March, 1883, the said William R. Smith was married 
to appellant, with whom he lived for twenty-seven years. “hat 
at the November Term, 1905, of the circuit court of Clinton 
County a decree was entered in favor of appellee and against 
William R. Smith reviewing the proceedings and setting aride the 
decree entered at-the November Term, 1880, of said Court giving. 
William R.. Smith a divorce. Appellant learned in 1904 that 
William R. Smith had been previously married to Alfreda Hall; 
that William KR. Smith was a soldier drawing a pension, and after 
proceedings had in 1905,annulling the decree appellee drew one- 
half of his pension from the United States Yovernment from that 
time, to his death, May 15, 1910; that after the death of Wil- 
liam R. Smith, in an effort to file pension claim, appellant 


learns of former wife and widow and appellee learns for the first 
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time of the marriage of her husband to appellant. 

That at the September Term, 1912, of the circuit court of 
Clinton County appellant files her bill for review and relief 
against appellee. The relief asked for by appellant is the an 
nulling and setting aside of the decree entered by said Court x 
in 1905 in the case of Alfreda Smith vs. William R. Smith, and 
for the entering of a decree nunc pro tunc of divorce in the 
proceedings at the November Term, 1860, of said court in the 
case of William KR. Smith vs. Alfreda Smith. 

The only allegation in the bill to excuse either appellant 
or deceased husband from laches is that he was in poor health 
for the last six years of his lifetime and that they were with- 
out property or means, and that since the death of William kK. 
Smith appellant has been compelled to make her living by day's 
work. The residence of appellant at the time of bringing this 
suit was Harwood, Missouri. The residence of appellee was 
Kenosha, Wisconsin. They ene 54 and 66 years respectively. 

The record of undisputed facts in this case is the best 
reason why legislatures and courts have adopted lawe and rules 
of construction favoring the termination of lew suits. 

Appellant was ned ees a necessary or proper party to the 
former litigation between Alfreda Smith and her husband Villiam 
R. Smith, and therefore was not at the time of filing her said 
bill within the law.a party entitled to the review of the former 
proceedings. 

Appellant failed in her said bill to aver any good,sufficient 
and cogent reagon or excuse for laches on the part of her said 
husband or herself for ie atta in filing said bill and equity 
will not afford ite aid in enforcing her demands unless it is 
apparent from the record that there are cogent and convincing 
reasons given for such delay. 

Courts of equity will not set aside a decree on the ground 
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that it was obtained by false evidence but only for fraud, which 
gives the court colorable jurisdiction, and under the avernents 
of the acts of fraud not conclusions clear and satisfactory 
proof thereof must appear to the Court before a decree should 
be set aside. 

Our statute makes a decree after shee years binding on 
the parties and all persons claiming under them by virtue of 
any act done subsequent to the commencement of such suit. 

The judgment of the Circuit Court in dismissing the bili 
forwant of equity wasright and it will be affirmec. 

Affirmed. 
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J. We. Guilett, 
Avpellee, 


¥. Anpeal from Pope. 


ect etl cpa rt alse 


Tllinoie Central FPailroad 
Company, 





A ppellant. 
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This suit wes begun by eprellee before a jurgtice cf the 


Cpinion by Figbee,J. 


peace, where he obtained = judgment of $45.00 for damages claim- 
ed to have been cccasioned to a pesnut roaster in the course of 

ite shipment, upon appellant's railroad. ©n appeal to the cir- 

euit court, there wae a verdict and judgment in favor of appel- 

lee for $39.00. All the instructions except = peremptory one, 

presented by appeliant, were given by the court below. 

Cn appeal to thie court aprellant complains there wes 2 
lack of evidence to sustain the verdict, and that its rights 
were prejudiced by the giving of certain instructions offcredby 
appellee. 

It appesred from the proofs that eannellee was a popcorn 
vender and owned a popecmmé ronster, which he had purehased for 
$20.00; that after purchasing the same he had a plumber do some 
work on it and also spent a week of his own time repeiring and 
painting it; that on Cetober 2, 1911, .fter the machine had peen 
put in repair, he, intending to use it at the Pope county fair 
then about to open, shipped it by freight from Carlyhe, lilinois, 
te Golconda, Illineis; thet it was delivered to the agent of the 
Baitimore end Chio South Western Railroad st Carlyle, and was 
tranesferrec in reguler course of shipment to appellant's rail- 
road at Gdin; that when the roaster reached its destination at 


Golconda, it was found the gless in it was broken, the wheels 
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twisted, pirer bent and the governor gone. 

The questions of fact presented ere (first), was the 
roaster in good condition when received; (second),was it crated 
when presented for shipment and (third) was it shipped at the 
owners risk. As to the cordition when shinped, appellee testi- 
fied that it was then all right 2nd that re hed spent over 50. 
for repairs on it and one of aprellent's witnesses, a telegraph 
operator at the point of shipment, also testified te facts tend- 
ing to show thet it was in geod condition when it was tendered 
for shipment. There was no contredictory evidence om this sub- 
jeet end it must be taken as proven that the roaster was in 
good condition when shipped. 

Upon the question of whether the rezster was cratec or not 
when delivered for shipment, the evidence wee contradictory but 
there was sufficient evidence in the proof te suppéert the state- 
ment of aprellee upon the witness stand that it wer created when 
Gelivered to the railroad company for shipment. 

The agent for the Baltimore and Chio Southwestern Keilroad 
Compeny at Carlyle, testified that aprelliee told him if the com- 
pany would not recuire the roseter to be ernted he would sssume 
all responsibility ard make no cl-~im for breakage and in this 
he was corroborated by cther emnloyes of said rsilroad at the 
shipping point, The testimony cf anprellee, however, was to the 
effect that he understood the roseter wee to be shipped as first 
Classfreight and that » bill cf lading wasgiven him which after 
the controverey arose between him and appellant, concerning his 
claim for damages, was delivered to arpellant and not returned 
to him, although he demanded the sare. 

The jury =ppear to have taken appellee's version of the 
matter and upen the whole erase we cannot say that their verd- 
ict was not warranted by the proofs. 

Instruction No. 1 given for appellee, whieh defines the 
common law liability of a common earrier, is complained ofby 
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appellant, as being improper under the facts in this case. 
it however states a correct proposition of law and appellee 
had a right to have the jury instructed upen the law bearing 
upon his own theory of the case, which there was preut to sup 
port. The other objections to the instructions given for 
appellee do not appear to us to be of a serious nature end 
upon the whole the series of instructions correctly informed 
the jury concerning the law applicable to the ease. 

The judgment of the court below will be affirmed, 

Affirmed, 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 
ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 
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Hon. Harry Higbee. Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Thos. M. Harris, Justice. 


A. C. MILLSPAUGH, Clerk. W. S. PAYNE, Sheriff. 
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October Term, 19135. 


The People of the State of 


all 


Illinois, 
Defendant in Error, 
ve. Error to Fayette. 
Leos koreland, ) 
) 
Plaintiff in Error.) oat fh 563 


Opinion by ERigbde, J. 

At the *ebruary term, 1913, of the circuit eourt of Fay- 
ette County, the grand jury returned an indictment of two counts, 
charging in the first, the plaintiff in error, Los ereland and 
Maud Pinson were living together at and within said county on the 
15th day of January, 1913, in an open state of adultery and for- 
nication, the said Los Foreland being then and there a married 
man and the said Maud Pinson being then and there a single and 
unmarried woman. The second count charged that said Los Yoreland 
and Kaud Pinson at said time and place lived together in an open 
state of adultery, the said Los Noreland being then and there a 
married man and the said Maud Pinson being then and there a mar- 
ried woman. Flaintiff in error was tried alone and at the con- 
Clusion of the trial the jury returned the following verdict: 

“We the jury find the defendant Los Moreland guiity of adultery 
in manner and form as charged in the indictment.* The court hay- 
ing denied a motion for a new trial and in arrest of judgment, 
sentenced plaintiff in error to pay a fine of one hundred doliare 
and the costs and to stand committed to the county jail until 
fine and costs were paid. 

It appeared from the proofs that plaintiff in error was mar- 
ried at the time he was charged with committing the offense. charg- 
ed in the indictment but that Maud Pinson was divorced from her 


husband, so that a conviction could only have been had under the 
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first count of the indictment, charging the parties named with 
living together in an open state of adultery and fornication. 
In Searls v. People, 13 Ill., 597, where there wag an indict- 
ment against a man and woman charging them with living togethe 
in an open state of fornication, the court in discussing the 
question of what was necessary to constitute the offense said, 
"In order to gonstitute this crime the parties must dwell to- 
gether openly and notoriously upon terms as if the conjugal 
relation existed between them. In other words they must co- 
‘habit together. There must de an habitual illicit intercourse 
between them. The object of the statute was to prohibit the 
public seandal and disgrace of the living together of persons 
of opposite sexes notoriously in illicit intimacy, which out- 
Yages public degency, having a demoralizing and debasing inflw 
ence upon society." The offense named in the statute and charg- 
ed in the indictment is the living together in an open state of 
adultery and fornication. The commission of adultery or forni- 
cation, however immoral, is not a crime under our statutes, but 
te constitute a crime there must be an open living together by 
the parties in such a state. 

The jury did not find plaintiff in error guilty of openly 
living in such state with the woman named, which would have been 
@ punishable crime, but did find him guilty of adultery alone 
which is not a statutory crime. in Jannesel v. The FPeople,113 
Ill. App., 73, wherein an indictment was returned charging the 
parties with living together in an open state of adultery and 
fornication, the jury returned separate verdicts,finding the 
woman guilty of adultery in manner and fom ag charged in the 
indictment and the man guilty of fornication in manner and form 
as charged in the indictment and the court found the verdict not 
responsive to the indictment and reversed and remanded the Case, 
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saying in its opinion: "Neither adultery not fornication is 
charged in the indictment as a substantial offense. Neither 
considered alone is a statutory crime in this state and neith- 
er is indictable at common law.... neither fornication nor a- 
dultery, considered alone being a crime or charged as such in 
the indictment, the verdict is not responsive to the indictment, 
which charges the offense of unlawfully living together in an 
open state of adultery and fornication. “e think it is tos 
plain to require argument that the verdict does not find the 
plaintiffs in error were living together in an open state of 
adultery and fornieation. The verdict therefore is not sufficient 
on which to base a judgment.” 

The reasoning in the above case applies with equal force to £°* 
the case presented here and as the verdict is not responsive to 
the indictment and does not find the plaintiff in error guilty 
of a crime under our statutes, the judgment which followed the 
Same cannot be sustained. It is unnecessary to discuss the oth- 
er questions raised by counsel for plaintiff in error, as apart 
from those relating to the sufficiency of a to sustain 
a conviction, they are of such a nature as to be readily and prop- 
erly adjusted in any future trial which may take place, “he 
judgment will be reversed and the csuse remanded. 


Reversed and revanded. 
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I, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
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Term No. 26. Agenda No. Zoe 
October term, 1913. 


John B. Schmoeller et ae 
Appellees, 


vs. Appeal from Madison. 
Henry Schmoeller, ) 


Appellant. 
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Opinion by ae, ¥. 
Appellees John *. Schmoeller and his Brether Walter 
Schmoeller, brought suit against appellant Henry Schmoeller ari 


others for the partition of certain real estate formerly owned 


-by their father and mother, John W. Sehmoeller and Lena Schmoel- 


ler, both deceased. The bill also asked that appellant Henry 
Schmoeller be required to account for the rents of a portion of 
the premises which had been occupied by him after the death of 
the said John W. Schmoeller. The decree in the court below 
granted the prayer for partition, directed the payment of cer- 
tain mortgage indebtedness and also ordered that appellant 
Henry Schmoeller , pay to the other parties in interest, the sum 
of $25.00 a month from October 31, 1911, for rent of the premise s 
occupied by him; Henry Schmoeller has appealed from that portion 
of the decree requiring him to pay rent for said premises and 
presents the record relating to the same, to this court for review. 
The proofs in the case show that on October 17, 1910, Lena 
Schmoeller died testate at her homein Alton, Illinois,seized of 
lots one and two in block ten of the addition of Pope and Others 
to said city. On said lot two was a six room dwelling house, 
which was her home, and a- shop. By her will she devised her 
property to her husband, John ¥. Schmoeller for life, with power 
to manage, lease, mortgage and convey the same in fee simple,with 


the further progision that at his death, the same should go to 


.8 .OW abaega .88 .ok mre? 
.cL@L ,aret rsdot90 


{8 te refLeomic® .€ axdot 


,20elfsqqA 
-moetball mort IseqqA av 
.telLleommioe cane 
.tusileqa’ Es 


@aa A..aer Be 


% gota vd aéiatqo 
tetisW tedgerd eid bua zas{{somioe .& adot aselleqqA 

fre teffLeomio® yrneH snsifoqqs Janisys tive tdguord ,rsf[Lloomise 
benwo yftemtot etstee [set niesreo to moléitteq edt tot atedto 
~feomio® snel bus telleomios .W adot ,tedtom bus tedtet. riedt yd. 
yIned gaefloqqs stadt Sedas oats [fid eiT .beaseosb diod \19L 
to motétoq s to atnet sdé tot sauooos of bottupet od xefLoomioe 
to déasb odd tetts mid yd beiqueso nesd bad doidw eoaluerq edd 
woled txuoo sdf at est9eb edT .19elleomdo® .W not bias eds 
-t199 to smemysq sit bestoetib notsisiagq tot seeene ons bob nein a 
tusifsaqs ted? betsbro osls bus sasnbetdebat eanaizen ghee 
ue scit ,testetait at aeltteq tedde edt ot ysq , telfLsomioe vine 3 
& eetmetg eft to taser rot ,£f@L ,L& tedotoO mort dtnom a 00.éS8 to f 
sotizoq tad? mott belseqas ead xeLLsom{o® yrneH s,mtd yd betquove q 
bas sealtmetq bise tot tnex yoaq oft mu cf gautriupet setosbh edt to 
.wetver tot d1v0o etdt ot ,emse edt of gnisslot broost edt asneserq 

anel ,OL@L ,Tf zedote0 no ¢add wore camo edt at stootq oft 
to bextes,atomi({I ,sotfA mtomod tod te statess belb xefLoomdo8 
aredtO bas eqot to mottibbs odd to met Aoold mt owt baa eno atol 
,ceuod gnif{lowb moor xie s esw ows tol bisa nO .ysto biea oF 
tod bestveb ede [ftw r9d YE .qede-s buns ,emod ted aesw dotdw 
tewog diiw ,otii tot rs{Llsomio2 .W mefol basdeud zed of \teqorq 
aviv,efomiea set ai eomes sit yevaoo bons sasygtiom ,sesel epanen of 
of og bluode emsa edd ,dtseb aid tsa stadt noletvotq t9edtiut odd 





and become the absolute property cf their children. Afterwards 
on September 25, 1911, her husband, said John ©. Schmoeller, 
died intestate, never having disposed of said property. At the 
time of his death, he owned an undivided half of certain other 
real estate in Madison County and this suit included that as wéll 
as the property formerly owned by his wife in her life time. 
Shortly before the death of the gather, John . Schmoeller, the 
appellant Henry Schmoeller, with his wife and child,moved into 
the house located on said lot No. two and occupied the same with 
him. After the death of the father, Henry with his family,con- 
tinued to occupy the property, using both the dwelling house and 
the shop located on ssid premises and was occupying the same at 
the time this suit was brought. Upon the hearing before the 
master in chancery, to whom the case was referred, severzl wit- 
nesses testified that on October 30, 1911, there was a meeting 
between appellant Henry Sehmoeller and a number of the appellees 
at the office of a friend, where the question of the amount of 
rent to be paid by Henry, was the subject of discussion; that it 
resulted in an agreement, wammade by Henry to pay the tenants in 
common a rent of $25.00 a month for the premises occupied by him. 
On the other hand Henry testified that he did not agree to 
pay said sum of $25.00 a month for the use of said premises. The 
master found in favor of appellees and that Henry should pay his 
co-tenants the sum of $25.00 a month and the court decreed that 
he pay saié amount from October 31,,.1911, as rental, for said 
premises and also found that said amount was a reasonable com- 
pensation for the use of said premises. The weight of the proof 
would seem to support the finding of the master and the decree 
ef the court that the agreement to pay rental at the sum named 
as claimed by appellees, was really made but even if that is the 
case, we are of opinion it was not such an agreement as could be 
enforced, for the reason that one of the adult tenants in common 
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Was not present when the agreement was made and there was no 
one who was authorized to act for the minors interested in axis 
premises, of whom there were several. Appellant Henry Schmoeller 
however, should be held to pay a reasonable rent for the occupa- 
tion of said premises since the death of his father and as the 
evidence fails to disclose what would amount to a reasonable 
rent for said premises during its occupation by said appellant, 
the decree must be reversed and the cause remanded with directions 
to the court below to ascertain the reasonable rental value of said 
premises from the death of the father, Zohn ®.Schmoeller. 

There is some proof tending to show that some of the appdi- 
lees occupied the premises with appeliant, Henry Schmoellierfor 
a time after the death of John W. Schmoeller and whether such is 
the fact should also be definitely determined. If it should ap- 
pear that appellant Henry Schmoeller occupied the prewises alone, 
during the time in question, the decree should provide that he 
should pay the amount found to be a reasonable rental therefor. 
If however, it should be proven that some of the appellees oc- 
cupied the premises with him for a portion of said time, they 
should be decreed to pay their just proportion of the rent,ac- 
cording to the length of time they shared the occupation of the 
premises. The decree should further provide that said rent : 
should be paid to the master in chancery for distribution among 
all of the tenants in common, each to share in the same, in pro- 
portion to his or her interest in the real estate, inciuding the 
one or ones who shall be found liable to pay the same. 

The ¢decree will be reversed and the cause remanded for 
further proceedings in accordance with the directions above 
given. 


Reversed and remanded with directions. 
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I, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
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Appellate Court in the above entitled cause of record in my office. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 


ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 
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of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: 


APPEAL FROM 











Term No. 3l. ; Agenda Ho. 41. 
October Term, 1913. 


Richard %-lack, 
Appellee, 
Appeal from the 


) 

) 

) City Court of 

Bast St. Louis. 


vB. 
Wilwaukee-Kechanies In- 


surance Company, 
Appellant. 


Cpinion by Higbee, J. q 86 L.A. 4, G 5 


Thies is an appesl from a judgment for *750.00 rendered in 
favor of appellee, in a suit based on an insurance policy,issued 
to him by appellant. The suit grew out of the following facts: 

Gn June 4, 1911, appellee with hie wife and son lived in a 
rented house, consisting of six rooms, bath and basement, in 
East St. Louis. A bout two o'clock in the morning of that day, 
while his wife was in St. Louis and appellee and his son away 
on a fishing trip, the house caught fire end it wnd its con- 
tente were partially destroyed. Appellee had four 91,000.90 
insurance policies on the contents of the house in four differ- 
ent companies and being unable to effect a settlement, brought 
suit against the respective companies upen the policies. ina 
suit against the Security Ineurance “ompany, appellee recovered 

BUTS 00 
a judgment for $226-609 in the city court of Hart St. louis. An 
appeal was taken by the company to this court, where the judg- 
ment was reversed and the cause remanded. (Slack v. Security 
Ins. Go. sill. App.__9 ‘The pleadings in that case and 
the present one, appe-ar to be identical and while the evidence 
in this ease differs from the evidence in the former case in 
some pinor particulats, there were no such substantial additions 
or variatione as to induce the court to change its views as to 


the proofs, as indicated in the opinion in the former case. 
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Among other errors assigned in both cases, on appeal, were that 
the city court of “ast St. Louis had no jurisdiction over cases 
of this class and thet the same should have been dismissed at 
the second term of the court, on account of appellee's failure 
to file a copy of the instrument sued on. 

These questions are so fully discussed and our views in 
regard to the same so fully set forth in the opinion in the 
Case against the Security insurance Sempany(supré) that to go 
into a diseussion of the same again in this opinion, would sim 
ply be a reiteration of what is there set forth and it is suf- 
ficient in this case to state tiat upon further consideration 
we adhere to the views expressed in the former opinion upon 
these questions. Appellant in this case, particularly complains 
of the failure of the court to give an instruction offered by 
it on the question of damages which told the jury thai if they 
believed from all the evidence, "that imzediately after the fige 
the property alleged to have been damaged, was taken possession 
of by the police or fire department of the city of Hast St.Leuis 
and that this department refused to permit the plaintiff Slack 
to enter the premises to protect the property from damage oth- 
er tha% that arising from the fire, then you arefurther instruc- 
ted that even though yop may believe the plaintiff entitied to 
damages caused by the fire, yet you would not be allowed, under 
the law and such evidence to assess any damages to the property, 
which grew out of the fact that plsintiff was not permitted to 
take possession, as under its policy, the defendant insurance 
company could not be held liable for such damages; if the evi- 
dence shows any such damages." This instruetion differs from 
the one referred to in the opinion in the Security insurance 
Company case as appesring tc assume that there were damages to 
the property resulting from the fact that appellee was not ver- 
mitted toc take possession of his property at once after the fire, 
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in that it plainly leaves that question to the jury by the 
words, "If the evidence shows any such damages,“ 

it was the contention of appellee upon the trial that he 
desired to enter his house and care for and remove hie property 
after the fire, but was not allowed to do eo by the chief of 
police and that the refusal of the chief of police to permit 
him to enter, was beczuse of suggestions of the agente of the 
insurance companies, and a custom of the police to take charge 
of such matters until such time as the owner should be permitted 
te enter, and that by reason of such facts appellant should not 
be permitted any allowance for or to take advantage of the fant 
that some of the property was injured by neglect and exposure 
after the fire. The effect of the instruction was to held that 
the appellant could not be held liable for any damages other 
than those arising from the fire. 

The contract of insurance as set out in the policy, insured 
appellee “against all direct boss or damage by fire”, such being 
the contract it does not occeur to us how appellee could recover 
thereon for “damages other than that arising from the fire" as 
stated in the instruction. This suit is brought upon the contre: t 
of insurance and not for damages resulting from any wrongful act 
of appellant and consequently the right of recevery must depend 
upon the terms of the contract. The policy further provides 
that appellant “shall not be liable for any loess caused directly 
er indirectly Rhea by order of any civil authority or by theft 
or by neglect of the insured to use all reasonable means to save 
and preserve the property at and after the fire." ‘This provision 
expressly excluded recovery for loss caused “by order of any civ- 
il authority", and in a suit upon the contreci, anperi ges evident- 
ly could not recover for any such loss. ‘The instruction as of- 
fered by appellant should have been given. 
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Appeliant further complains that the proof of logs was 
permitted to go to the jury generally and not alone to show 
compliance with the provision of the pelicy relating to furn- 
ishing proof of less in case of fire. Appellee on the other 
hand, contends that this is not the case but insists that ap- 
pellee and wife made out a list of articles destroyed and furnm 
ished it to the adjuster to prepare the procf of lass; that the 
adjuster had several copies of the list made and the paper in 
evidence was one of these copies -nd this contention of a>pellee 
was established by the proof. Appellee testifiedhe had no in- 
dependent recollection of the articles destroyed without refer- 
ring to the list and we think he was entitled to refer to the 
list to refresh his recellection as to vhat was deatroyed. he 
list however had the walue of each article nlaced opposite to 
the same and it should net have been permitted to go to the jury. 
The list used in this case was identical with the one attached 
to the proef of logs in this and also in the case against the 
Security insurance Company above referred to, and in this as in 
the former case the list included family clothing,amounting to 
some $1,300.00 which was shown to have been worn one or more 
years, and household goods and furniture, which had been used 
from one to a number of years. Appellee and his vite tontities 
as to the fair cash valve of each article and placed such value 
at the cost price, when new as was done in the former case. In 
this case, appellee also testified that of $4,385.90 worth of 
goods shown, vy the list and his testimony, to have been destroy 
a. some $2,441.80 worth, were nevaht at wholesale and were 
worth at retail $1,076,72 more than that amount and that the full 
amount of his loss was therefore %$5,462.6°. 

The peliey contained the further provision that “this com- 
pany shall not be liable beyond the actual cash value of the 
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property at the time any loss or damage occurs and the loss or 
damage shall be ascertained or estimated according to sueh act 
ual cash value with proper deductions for depreciations however 
caused,” 

Ae the judgment @n this case wasfor $750.00 the actual 
Cash value must therefore have been found to have been $3,000.00 
on all the property destroyed, as the insursnce on the property 
amounted to $4,000.00 and appellant's policy esrried only %1000 
or one foortn of that amount. 

The reasoning sdopted by this court in the opinion against 
the Security insurance Company above reférredto in regard to 
the improper manner in which the fair cash value of the destroy- 
ed and injurec property was determined, spplies with equal force, 
to this case. it is evident here asin the former case, that the 
jury in fixing the value of the property in question, must have 
been controlled in a large degree by the proof on the part of 
appellee, which was based on the purchase price of the property 
instead of the actual cash value at the time of the loses. 

The judgment in this case will be reversed and the cause 
remanded. 

Reversed and remanded. 
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I, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in mp office. 
IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
at Mt. Vernon, tis L<¢—$$_$__—___——— Rese day of Map, 
A. D. 1914. “4 


Kl. Cie Mlle Laugh, 


Clerk of 1 the Appellate Court. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 


ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 


Present: 
Hon. Harry Higbee. Presiding Justice. 
Hon. James C. McBride, Justice. 


Hon. Thos. M. Harris, Justice. i 
A. C. MILLSPAUGH, Clerk. “ W. S. PAYNE, Sheriff: 
And afterwards in Vacation, after said March term, to-wit: On then. day 


of Mav, A. D. 1914, there was filed in the office of the Clerk of said pour at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: 
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Term No. 45. Agenda No. 35. 
October Term, 1913. 


Michael Schroeder, 
Appellee, 
vse 
) Appeal from Madison. 
East St. Lovis sdSuburban 
Railway Company, 
Appellant. ) 


a. . SEO is. 58s 


This suit was brought by Kichael Schroeder, appellee, against 
appellant, to recover damages for pere@nal injuries received by 
hin, through the alleged negligence of appellant, in operating 
one of its cars, by means of which he, while riding as a passen- 
ger thereon, was violently thrown to the ground. 

There is but one count in the declaration and the negligence 
therein averred, is that as the car approached within about sixty 
feet of Leclaire, the station where appellee had informed the 
conductor he wiehed to get off and where he was informed the car 
would be estopped for him, he rang the bell as a signal to the 
employes of appellant operating the car to etop the same; that 
thereupon the speed of the car slackened and he walked to the 
back platform and stood there awaiting the storping of the car 
to alight therefrom; that instead of stopping the car,those in 
charge thereof, negligently and carelessly suddenly started the 
Same at a greater speed, thereby causing the car to make a sudden 
start or lunge and causing appellee who wae using due care for 
his own safety, to unavoidably lese his balance and fall off. 

The general issue was filedand the trial yesiesed in a verdict 
and judgment in favor of appellee for $400.00. 

Appellant asserts ag dentteins way the judgment of the court 
below should be reversed, that the verdict ie not sustained by 
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the evidence and that the court erred in refusing to give cer- 
tain of its instructions. 
The proofs show that the appellant operates an electric 

ear line, running through a station called Fitchell, thence in 
a southwesterly direction through Edwardsville, eontinuing south- 
ward across the tracks of what is known as the Clover Leaf rail- 
road, through and beyond the place called leealire, lying next 
to or very near Edwardsville. At this point appellant's road 
runs along the Troy road intersecting nearly at tight angles, 
Jefferson road and Lineoln road which are some six hundred feet 
apart. At the intersection of Jefferson road, appellisnt has a 
station called Leclaire and its next station is Helyoke, about 
200 feet beyond Lincoln road. Appellee got on the car at viteh- 
ell a little before 9 o'clock on the morning of July 4,1912. He 
testified that he informed the conductor he wanted to get off at 
Leclaire and that the conductor said all right. This statement 
was denied by the conductor and at any rate the car did not stop 
at leclaire station. As the car passed the booth located at 
that point, appellent pressed the button, signalling hie desire 
to have the car stop and the conductor gave 2 signal to the mo- 
torman. ‘Shortly afterwards appellee went out on the rear plat- 
form of the car, which was sowe five feet in one way by four 
the other in size. He stood on the platform some six or eight 
inches back from the edge of the step with his hands in front 
of him. There were handholds attachedto the car on each side of 
him but he did not take hold of them. He claims that while he 
Was waiting there, the car gave a jerk and that he flew out fall- 
ing upon his head; that the car had not crossed the station be- 
fore he got on the steps; that it was running “just like gener- 
ally, just ordinary you know, like ordinarily, then after while 
pushed me out and gave me a jerk." He alge testified that the 
Car was running along in ordinary speed all the time and after 

| (2) 
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while got faster and also thet when he fot out on the platform 
it was “running slower than it used to run." By his fall he 
received a cut on the head, en arm wes broken and he was oth- 
erwise injured te some extent. He was required to give up his 
work for some eight weeks and expended $15.00 for medical sery- 
ices. , 

Appellee was the only one who testified for him to the 
facts which he cleims led up to and existed at the time of his 
injury. He however introduced one witness who was present on 
the car at the time of the injury, who gave his version of the 
affair but failed to eorroborate appellee as to any sudden jerk 
of the car. That witness, Griffing, testifiedthat he was a 
locomotive engineer; that he was sitting in the car near appel- 
lee and noticed him ring the bell at the intersection of Jeffer- 
gon road and Troy; that appellee sat there for a minute or se, 
then got up and walked out on the platform; that he noticed ap- 
pellee as he stood there and also saw him as he hit the ground; 
that the car vas running about ten miles an hour and that theret 
was no jerk or lurch of the car. 

On the part of appellant, the conductor testified that 
shortly after the car had passed Jefferzon road he heard a bell 
and rushed up and geve a signal, but there was no slowing down 
of the speed of the car before appellee fell off. The motorman 
testified that after he crossed the Clover leaf tracks he kept 
speeding up and wae going at fifteen miles an hour when Jeffer- 
son road was reached; that after he reeeived the bell or sig- 
mall at Jefferson and Troy road, the car never slackened up un- 
til the conductor "hollered" to him to stop, " that there wae a 
fellow fell off the car;" that there was no jerk or lureh of the 
car. 

Five other witnesses for appellant, passengers upon the car 
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testified either there was no jerk or lurch of the car or that 
they did not notice any. 

Appellee not only failed to support the allegations of 
his declaration by the weight of the evidence, but the same was 
so manifestly and overwhelmingly against him that it would be 
unjust to permit the judgment based wpon the verdict in his fav- 
or in this case, to stand. 

One of the instructions offered by appellant and refused 
by the court, was as follows: “You are instructed that, al- 
though you may believe from the evidence that the defendant dic 
not stop its car for plaintiff to sideet. yet that fact does not 
Bustify the plaintiff in going upon the platform and so near to 
the step acto be in a dangerous position while the car was run- 
ning at a high rate of speed, and if you believe, sxmu from the 
evidence, that before the defendant's car began to slacken its 
speed the plaintiff went upon the said platform and near to the 
steps of said car while it wasrunning at a high rate of speed, 
and that his action in so doing was negligent, and a lack of due 
care for his ow sefety, and that such action on his part helped 
to bring about his injury, then you should find the defendakt 
not guilty."® This inatruction submits to the jury, the cues- 
tions whether appellee did certain acts at the time of and just 
prior to his injury and also whether the doing of the sane, if 
they found he did them, constituted negligence and a iack of 
due care for his own safety. These were properly questions of 
fact for the jury and if found against appellee, would entitle 
appellant to a verdict in its favor. ‘io other instruction was 
given which covered the same points as this one and it was er- 
ror for the court below to refuse it. ‘his instruction differs 
very materially from the one offered by the appellant in the case 
of Alton Ry. Gas & Klee. Co. v. Webb, 219 111.,563(Affirming 119 
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Ill, App. 75) te which our attention has been called by appel- 
lee, where the question of a material varianee between the de- 
Claration and the proof, was sought to be raised by the in- 
struction, and the ruling of the supreme court upon the cues- 
tion there presented, in no wise effects the question arising 
here. 

For the reasons above indicated the judgment mf inthis 
Case will be reversed and the cause remanded. 

Reversed and remanded, 
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I, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 

IN TESTIMONY WHEREOF, I pngp gs set my hand and affixed the seal of said Court 

at Mt. Vernon, Hed, Pesach Es ea ae ene Ee PIS RO oe dav of Mav, 
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Opinion of the Appellate ‘Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 


ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 
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Present: 
Hon. Harry Higbee. Presiding Justice. i 
Hon. James C. McBride, Justice. 3 
Hon. Thos. M. Harris, Justice. q 
W.S. PA YE Sheriff. 


A. C. MILLSPAUGH, Clerk. 


And afterwards in Vacation, after said March term, to-wit: On the _/-<2-7— ] RTE es dav 
of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 


OPINION in the words and figures following: 
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Bartin Mattingly, Administrator, ! 

aed Appellee, } 
vs. ) Appeal from Saline. 

O'Gara Coal Company, 

a oa 
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Opinion by Higbee, J. GEE E site a) uo i 


This is a suit brought under the statute in relation to 
miners, by Kkartin Vattingly, as administrator of the estate of 
James liattingly, deceased, to recover damages for the benefit 
‘of the next of kin of the deceased, who at the time of his 
death, was working in a coal mine of appellant, assisting in 
running a cutting machine in one of the rooms of said mine. Th 
negligence charged against appellant in the declaration, was 
stated in three counts. The first charged, that a dangerous cone 
dition caused by the loose rock and slate, forming 2 part of the 
roof, existed in the room where deceased was working; that such 
dangerous condition was known to apnellant or could have been 
known by a reasonably careful examination of the room; that it 
was the duty of appellant to cause to be placed a conspicuous 
mark at said place of danger, as a notice to said James Mattingly 
to keep out and that appellant failed to discharge its duties 
in this regard. The second count charged, in addition to the a- 
bove, that appellant failed to with-hold the entrance check of 
deceased and the third charged common law negligence in not fur- 
nishing deceased a reasonably safe place in which to work, and 
that deceased was in the exercise of due care .nd caution for 
his own safety at the time of the injury. At the close of the 


evidence for appellee, after the court, on appellant's motion 
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had refused to give peremp tory instructions in its favor, ap- 
pellant requested the court to instruct the jury to return a 
verdict in favor of appelice for the nominal amount of one 
dollar damages which was denied. Appelicnt thereupon introduce 
ed evidence in its behalf and at the conclusion of the trial, 
‘doe jury found in favor of appellee, fixing the amount of damag- 
es at $750.00, for which amount judgment was entered. 

kppeliant insists here that the two princineal witnesses 
for appellee, were so impeached by proof of previous contradie- 
tory statements made by them, that the verdict should not be 
permitted to stand, also that the court erred in its rulings on 
the evidence in regard to the damages and in the matter of in- 
structions. 

The proofs show that on August 3, 1911, James Viattingly was 
working in appellant's ccal mine and at eight o'clock that morn- 
ing was assisting Peter Amberger in running a machine engaged in 
cutting coal. ‘The room in which they were at work was about 
thirty feet wide and hy nine o'clock they had cut eight runs 
and were nearly across the room. it was the duty of !attingly 
to shovel out of the way the "bug dust", as the fine coal thrown 
out by the drills of the machines was called by the miners. 
While so engaged he stooped over to fix a skid for the machine 
to move on, when suddenly a large piece of slate fell on him, 
injuring him go thet death resulted. ‘There was no contention 
but that Mattingly received his entrance check and thst there 
Was no danger mark at the place where ne was injured, but the 
question is raised as to whether the roof at the place of the 
injury wae in a dangerous condition as charged, and whether 
this condition could have been ascertsined by 2 reasonably care- 
ful examination on the part of appellant made at the usual time 
required by law. 

Amberger, the machine runner, with whom Mattingly worked,’ 
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and a miner nnmed Bird, testified to facts, showing that the 
condition of the reof was dangerous and thet its appearance 

was such that the danger should have been discovered and marked 
by the mine examiner and this proof was not overcome by the 
evidence introduced by appellant. ‘The effect of this preof was 
Bought £0 be overcome by appellant, however, by showing that 
these, wi tnesses had made statements pefore the coroner, when 

the death of lattingly was being investigated, which were in a 
mumber of respects, contradictory tc the statements made by them 
on the trial of this cause. Amberger, however, denied thet he 
made the statements sttributed to him before the coroner and 
Bird, while admitting a part of the statements claimed to heave 
been there made by him, attempted to explain the contradictory 
features. While the testimony of these witnesses was somewhat 
unsatisfactory and subject to criticism, yet it was for the jury 
who saw them on the witness stand and heard them testify, to de- 
termine what credit should be given to their testimony and the 
evidence upon the whole c-se was sufficient to warr-nt a verdict 
in favor of appellee. 

Appellant furtner contends that the proofs show deceased 
had never been a regular voluntary contributor to the support 
of any one connected with him and that no more than nominal 
damages should in any event have been allowed by the jury in 
this case. The proof however shows that he contributed to th 
support of both his father and his mother and this wes sufficient 
to sustain the verdict. Appellant comeliaing that evidence was 
admitted relating to the pecuniary condition or ability to per- 
form manual labor of certain of deceased's next of kin. All this 
evidence however was afterwards withdrawn by appellee and the 
jury were instructed by the court not to consider the same. 

That no harm was done and the jury obeyed this instruction,is 
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gkempn shown by the small smount given to appellee by the verd- 
ict in this case. 

Ninetwen instructions were given for a»pellee and twenty - 
two for appellant which appear to have stated the law anplicabke 
to the case, correctly and to have fully covered every phase of 
the same. ‘While a number of instructions offered by appellant, 
were refused, yet those which appear to have stated correct 
principles of law applicable to the case, were fully covered 
by igstructions given by the court for appellant. 

The judgment in thia case should ve and is affirmed. 


Affirmed, 
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I, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record.in my office. 

IN TESTIMONY WHEREOF, I have, set my hand and affixed the seal of said Court 

at Mt. Vernon, this ———— day of Mav, 


io a “en WhllahawgK, 


~~ Clerk of the Appellate Court. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 


ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 


Present: 
Hon. Harry Higbee. Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Thos. M. Harris, Justice. 
A. C. MILLSPAUGH, Clerk. W. S. PAYNE, Sheriff. 


And afterwards in Vacation, after said March term, to-wit: On the _ , Af dav 
of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: 
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Term No. 55. Agenda Ho. 8. 


October Term, 1913, 
Jesse K. Smith, ) 
Appellee, 
VE. } Appeal frow Franklin, 
C. W Stilley, 
) 


appellant. ~ i 
PP 186 T.Ae 60 yd 

Opinion by Higvee, Zz. 

Appelles brought this suit in assumpsit to recover ©221.40 
which he claims appeilant agreecé to pay him to reimburee hin fer 
money. he had paid out in perfecting the title to certein lands 
in Franklin Cownty, Illinois. The jury returned a verdict a- 
gainst appellant for $110.70, just one half of the amount sued 
for and judgment having been entered for that amount, appellant 
hasbrought the case here that the record may be reviewed. There 
is no substantial contradiction in the evidence exeept upon the 
one question whether appellant agreed to pay appellee the amount 
of $221.40 for the money paid out by him in perfecting said ti- 
tle, and the only reason urged by appellant, why the judgment 
in this ease should be reversed, is that the verdict was not 
sustained by the proofs ond in thst connection, it is further 
claimed that the amount fixed by the jury shows thst the verdict 
was a emapreniee, for which there was no foundation in the facts. 

The evidence as to the facts in this case, with which we 
have to do, is as follows: in Sctober, 1914, Jesse . Smith, 
appellee, purshased the coal, gas and oil underlyane 175 acres of 
land in vrankftf tomship and forty acres in Cave township in 
¥ranklin County. At that time appellant C. ¥. Stilley, was en- 


gaged in dasonceteg options for such rights in a large block off 


land in that vicinity, and shortly thereafter appellee gave him 
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an option on the 215 acres of mineral rights EO purchased by him. 
The written option was dated November 9, 1911, and ran for three 
months. The purchase price provided for therein war °35.00 an 
aere, and by it arpellee agreed that in enee of gale he would 
furnish an abstract of title showing good title in him , free 
and Clear of all encumbrencer. On January 26, 1912, appellant 
wrote to appellee that he had sold the land to one Fred A, —— 
Subsequently, in January, 1912, it appeared that the exile to 
Busse wae abandoned; because a prospect hole drilied ty his en- 
gineer did not turn cut satisfactorily. At the expiration of 
the option it wes extended on the same terme for five months 
ienger. In April,1#12, appellee traded the 175 acres in Jrenk- 
fort towmship, to Jesse Dimmond and }. 0. Eirkpatrick, for some 
property in Benton, Jilinois, subject to the option held by ep- 
- ~pellant, and before the deed wae meade he informed anpelisnt what 
he had done. Appellant expressed regret and told him the ception 
on the block of land, was being taken up at a price of $306.00 an 
aere in the mame of D. W. Buchanan. ‘Shortly afterwards appellee 
delivered a deed to Dimond and Kirkpatrick and consumated his 
trade with them and as soon az it was completed he entered into 
an agreenent with them, to buy the 175 acres back at °30.°0 an 
acre cash. Still later, after conversation with appellant, ap- 
pellee made a deed of all the iand to Buchanan at $20.00 an 
acre, $100.00 being paid in sash by appellant end the deed put in 
escrow in a bank. When appellant was preparing to turn the land 
over to Guchanan, it was found there was no sufficient abstract 
and that proceedings were necessary to quiet the title. “here- 
upon the title was perfected and a satisfactory abstract obtained 
at the cost of $221.40, which amount was paid by appellee. After- 
wards appellee demanded that this amount be refunded to him by © 
(2) 
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appellant who he claims had promised to pay it. AppeYlant re- 
fused and denied any promise or liability in the matter and sims 
this suit followed. 

There was no direct evidence as to the terms of the claimed 
agreement, excent that of appellant and appellee, though there 
were certain facte and circumstances shown by the proof bearing 
upon it. Appellee testified thst when he informed anpellant he 
had traded off the 175 acrem tract, appellant said it made a 
eap in his block of land and asked him if he could not cet out 
of the trade; that he told appellant he could not cet cut of the 
trade but that maybe he could get the parties to sell it beek 
to him .nd appellant asked him to @o so; that after he got the 
land baek he told appellant he would have to have ©31.90 or @32. 
an acre for it if he was to get up the title and enpellant said 
"if yow will go ahead for me I will see you do not lose anything"; 
and that thereafter when the same question was raised by sppellee, 
appellant said he would take care of him; that finally when the 
check was given by appellee to pay for the costs of perfecting 
the title and abstract, appellant said to him, “You give me a 
eheek for the advance fees to pay the title and costs and 1 will 
give you a check as soon as i get back to Benton"; that he, ap- 
pellee, gave 250.90 an acre cash to get the land back. 

Appellant denied the conversations testified te by sppellee 
so far as they related to any promise or undey ~to repay 
the costs discharged by him, but stated thrt anpellee came to 
his office and said he had bought the land back and was ready to 
turn it over at $30.00 an acre; that when the question of making 
a good abstract came up, he told appellee the logs in regard to 
the saue would be his, appellee's, and that he would have to 
have the new abstracts made; that he never dic agree to reim- 
burse appellee for the costs of fixing up the titie. 
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"he circumstances proven and relied upon by the parties 
for sustaining their respective claims, as to the true facte con- 
cering the agreement or went of agreement between them, do not 
appear to be conclusive on the one side or the other and are not 
neceasary to be set forth here. The evidence in the case is con - 
flicting and cannot be reconeiled upon the main question in issue 
and we are of cninion that the members of the jury whe saw the 
parties upon the witness stand and hexrd them testify, were, un- 
der all the circwsstances of this case, best qualified to judge 
where the truth iay and that their verdict as to the rights 
of the parties should prevail. 

Appellant,however,contends, that the judgment e)cuid be 
reversed and the cause remanded for the resson that the amount 
of the verdict is not consistent with any view of the lew or the 
evidence in the cease; that the claim of appellee wan for 9221.40 
and the proof showed he was entitled to recover that amount if 
anything, but that the jury evidently split the difference ana 
found a compromise verdict in favor of appellee for one-hajf of 
his claim, thereby acquitting appelinnt of the burden of paying 
the other helf. Appellant cites severnl cases where judgments 
based on compromise verdicts have been reversed for that reason. 
An examination of these cases, however, will disclose that they 
were reversed et the instance of the plaintifie therein, because 
they had recovered less than they were enti Sion fo. The same 
Yeasoning however would net appear to apply to a ease like this, 
where appellant secks to tske advantage of the failure of the 
jury to give a larger verdict against him. This guestion has 
recently been before this court in the case of Jones vy. Bates, 
179 111. App.,578, and we there held that a contention similar 
to that made by appellant here, could not prevail under the well 
established rules of law and that a defendant could not be heard 
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te object because the amount allowed the plaintiff was less 
than the evidence showed wae due him; that the plaintiff slone 
in such a case is entitled to complain of the smallnese of the 
verdict. (See also Heyman v. Heyman, 210 J11., 524. Reid v. 
Houston, 20 111. App., 46. Starks v. Sehlensky, 128 id. 2.) 

We find no substantial reason for reversing the judgment 
of the court below and it will secordingly be affirmed, 

Judgment affirmed. 
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I, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in mp office. 
IN TESTIMONY WHEREOF, [ have set my hand and affixed the seal of said Court 
| - 
at Mt. Vernon, this_/#_ Creamed St oy AS © aE ANG RR aie te day of Mav, 
A. D. 1914. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on th | Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and net © the same be- 
ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 
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Present: 
Hon. Harry Higbee. Presiding Justice. i 
Hon. James C. McBride, Justice. 
Hon. Thos. M. Harris, Justice. } 
A. C. MILLSPAUGH, Clerk. W. S. PAYNE, Sheriff. 
And afterwards in Vacation, after said March term, to-wit: On the Jd Geen) ats Bae dav 
of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: i 
} 
} } 
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Term No. 57. Agenda Wo. 47. 
October Term, 1913. 


B.E.Buckley, doing business as ) 
Colonial Mercantile Agency, 
Appellee, 
vs. Appeal from Marion. 


R. HH. Robertson, 


Appellant. 
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Opinion by Higbee, J. 


Thie was a suit on a note for $50.00 payable to the Colo- 
mial Mercantile Agency and signed by “. H. Robertson, the ap- 
pellant. 

At the conclusion of all the evidence, the court, at ap- 
pellee's request, instructed the jury to return 2 verdict in 
favor of appellee for the principal of the note, which was done 
and judgment entered against appellant for thet amount. The cage 
was originally commenced before a justice of the peace, so there 
were no written pleadings on the trial. Appellant relied on 
failure of consideration for the note as a defense, and also com- 
plains that the court erredingiving appellee's peremptory instruce 
tion and in refusing proper evidence which was offered to show 
want of consideration. 

The facts as they appear from the evidence on the trial are 
as follows: On December 15, 1911, and prior there-to, B. EF. 
Buckley was engaged in the law and collection business in St. 
Louis, uiseouri, conducting the same under the name of the Yolo- 
nial Mercantile Agency. At the same time appellant was engaged & 

‘in the Tailoring and "Gents Furnishing Goods™ business at Cen- 
tralia, Illinois. On that day the representative of appellee, 
called on appellant and procurred from him.the note sued on. In 


return there was delivered to appellant by said representative of 
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appellee a certificate showing that in consideration of 550.09, 
appellant was entitled for three years to share in the benefits 
and privileges of the Colonial lercantile Agency; that said 
Ageney would prosecute all claime listed with it under the terms 
of the contract; that appellant should have free legal advice 
on all business matters submitted by him to the Agency's legal 
department; that ten per cent would be charged on all coliec- 
tions except on claims not over 90 days old on which three per 
gent would be charged; that the agency would collect £200.00 
for appellant within the time and under the terms specified in 
the contract or refund the full $50.00 retainer fee; that the 
Agency should have the right to cancel said contract and refund 
the retainer fee and surrender claims of appellee at any time 
after eight months; that appellant should send at least a par- 
tial ligt of the claims to the home office within thirty days. 

In support of hie contention that there was a failure of 
eonsideration for the note, appellant offered to teatify that at 
the time the contract in question was taken the representative 
of plaintiff atatedto him, that the company had the ability to 
and would collect desperate claims thet could not be collected 
in the ordinary manner and method and that such was a part of 
the plan and purpose of the organization, but the court sustained 
an objection thereto made by appellee and this ruling is claimed 
by appellant to have been in error. There was no error in re- 
jeeting this testimony for even if it were ctherwise competent, 
the offer did not contain a proposal to show that the representa- 
tions were false and if they were not false, they would not tend 
to show any failure of consideration. Appellant also contends 
that the court erred in refusing to permit him to testify that 
when the contract was entered into the representative of appellee 
stated that the Colonial Werecantile Agencywes a company or.a cor- 
poration with a barge number of branches and that it had facili- 
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ties for collecting claims in every state and town and that the 
representative gave the names of several prominent men as. memb 
ers of the company. This offer also failed to contain a propos. 
al to show that these representations were false. 
in the progress of the case the court sustained an objec- 
tion to this question asked appellant by counseel, "Now as far 
as you have been able to ascertain, did this company have any 
representative in Centralia, Illinois, until they brought this 
suit on a note against yout" The proposal of appellant upon 
this question was to show that the agent had said that the com- 
pany “had facilities for collecting claims in every city and 
town” and this could readily be true whether the company had a 
representative in Centralia at the time or not. The fact that 
the representative may have claimed that there were a number of 
prominent men connected with the company when it was a fact that 


the business was owned by appellee Buckley alone, could not 


have been of sufficient importance to constitute a failure of 


consideration for the contract. it further appeared that while 
appellant had sent a list of claims to appellee for collection, 
that none of them had been collected through his efforts, but 

the addresses of some of appellant's debtors were not given in 


the list and as the contract is still in force and no time was 


fixed in it within which colledtions shovld be made, there hae 


been no breach of the @Gontract yet in that respect. If appellee 
should fail to carry out his contract, appellant had his remedy 
at law for a breach of the same, but such a breach of the con- 
tract cannot et this time be set up as a failure of consideration 
for the note. 

Appellant also assigned as error that the court admitted 
the note in evidence when it had been indorsed by appellee to a 
bank and by that bank to another and, these indorsements not 
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having been erased when the note was presented in evidence,it 
did not appear that appellee was the owner of the same, When 
the note was offered in evidence by appellee, it wae not ob- 
jected to for the reason above stated but counsel for appellant 
in objecting to its introduction said, "The note is not made 
payable to the Colonial Mereantile Agency or order and from 
the testimony of the witness on the stand, the note is claimed 
by a man named Buckley who is not named as the payee snd the 
note is not made payable to the “olonial Yereantile Agency or. 
bearer." 

It is a general rule of law that objections on a trial 
toa paper or other evidence must be epecttiaally pointed out 
so that they may be obviated if possible. Clauser v. “tone, 
29 111.,114. It is evident that had the objecticn here made m 
been pointed out when the note was introduced it could readily 
have been remedied. It also appears from the proof that when 
appellee attempted to prove ownership of the note, appellant 
objected to such proof and the court sustainedthe objection. 
Appellee was in possession of the note in question and under 
the above circumstances, appellant was in no position to take 
advantage of the failure of the former to prove that he was in 
fact the owner of the same. 

The judgment of the court below will be affirmed. 

Affirmed, 
PERERERRRR PL Pe lode 
(N ot to be reported in full.) 
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I A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I oe mp hand and affixed the seal of said Court 
at Mt. Vernon, this fs = day of Mav, 








Clerk of the Appellate Court. 
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Opinion of the Appellate Court 





AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 


ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 


Present: 
Hon. Harry Higbee. Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Thos. M. Harris, Justice. 


A. C. MILLSPAUGH, Clerk. W. S. PAYNE, Sheriff. 
And afterwards in Vacation, after said March term, to-wit: On the d/. eA = dav 


4 
of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: ; 
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fT exm No. 62. | Agenda Ho. 45. 
Oetober Term, 1913. 


Illinoi ¥. Hess, by B. ¥. Fagy 
her conservator, 
Appellee, 
ve. | Appeal from Payette. 
Marvin J. Grirfit n,| 
Appellant. j 


1861.4, 609 


This is an apveal from an order entered upon the hearing 


© pinion by Higbee, J. 


of objections, filed to the final report of Marvin J. & riffith, 
as conservetir of Illinoi “. Hess, an insane person. The hear- 
ing was had in the cireuit court of Fayette County, where the 
Case had been transferred frou the county court, by agreement 
of the parties. 

The following facts were found in the order appealed from: 


 Barvin J. Griffith was appointed conservator of lilinoi W.Hess 


August &, 1904, she having been duly adjudged te be an insane 
person. Illinci %. Hess was afterwarde duly adjudged restored 
to reason and the conservator filed hia final report as such, 

on Juay 1, 1912, having acted ae conservator from his appoint- 
ment to that dete. & ke filed objections to said final resort 
and to all other reports made by her said conservator, objecting 
among other things, to the amounte shown to have been paid te 
attorngs, to the amount of interest shown by the reports to have 
been: received and ts the amount retained by him for his compen- 
gation which she alleges was not just and reasonable. ‘The eourt 
found in the order that a just and reasonable compensation te 
the conservator, for his services was £750.00, an amount equal 
to $100.60 a month, for the firet 7$ months of his conservater- 
ship, and an amount equal to £200.00 a month for the balance 

of the time, making.a total of %18,250.00 for hie services for 
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seven years and eleven months. The court further found that 
the conseryator had received interest at the rate of six per 
cent per annum on the funds of said estate during said period, 
and had enly accounted for three per cent in his reports, re- 
taining the balance, amounting to 30,907.39 as compensation; 
that deducting the amount found to be reasonable compensation 
as above stated from the amount retained by him, there was a 
balance of $12,657.39 in the hands of the conservator not ac-~ 
counted for by him; that there was no evidenee that the amount 
paid out by him for attorneys fees, was unreasonable; that the 
ebjeetion to each sopen’ date tin cabonbahtong, was sustained 
and it wae ordered that appellant pay to Illinoi ¥. Hess said 
gum of £12,657,39 with five per cent interest thereon from the 
18th day of February, 1gis. From the order so entered this 
appeal waa taken by said conservator, Narvin J. Griffith. 
| C ross errors were filed by appellee but he dees not ask 
that they be considered unless the order in thie ease is re- 
versed on the errors assigned by appellant, so the queetion naw 
presented for our consideration, is did the court below err in 
entering an order requiring appeliant, te account for and pay 
te appellee $12,657.39 retained by him from the interest col- 
lected on the estate of his ward. 

The proofs show substantially the following state of faets: 
Illinoi ¥. Eese and her mother, “rs. Harnett, in the spring of 
1904 and prior thereto, lived together in 5 helby county,J11i- 
noig,and were possessed of a large amount of pereonal preperty 
and real estate. The mother died intestate in that year and 
Ere. Hess, who was her only heir at law, was appointed adminis- 
tratrix of her extate and shortly afterwards acved to Erownetown, 
Fayette county, Illinois, where appellant, who war related to 
her by marriage, lived and Garriead cn « general store in con- 
nection with two partners. Appeliee turned over ali her own 
notes and those of the estate of her mother, about $135,009.00 
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in all, to appellant, to mensge for her, About thie time the 
Board of Review of & helby county, caused procecdinge to be 
instituted te collect back taxes from rs. Hess personally and 
from the estate of her mother, Yrs. Harnett, claiming nearly 
$5,000.00. Appellee, who was not in good physical health, be- 
Game neryous and depressed and about July 7, 1904, wae taken 
to a sanitarium at Jacksonville. Appellant visited her there 
and was told by the superintendent that it would be necessary 
to have an order of court adjudging her ineane. if he should 
Tetain her in thet institution. Appellant thereupon, upon 
Consultation with his attorney, caused an inquest te be held 
in the county court of Kergen county where she was adjudged in- 
sane. Thereafter Judge Truman E. Ames was appointed adminis- 
trator de bonis non of the estate of Hrs. Hartnett and apnel- 
lant appointed conservator of appellee. Appellant turned over 
the notes belonging to the estate to Judge Ames, amounting te 
some $99,000.00 and retained these belonging to his ward, amount 
ing to about 237,000.00. Judge Ames afterwards settled the 
tax suit for some $2500.00 and at the conclusion of the admin- 
istration, in March, 1905, turned the notes back to appellant, 
so that at that time the estate of Nre. Hese in the hands of 
appellant, consisting of notes and mortgages, amounted te about 
2137,000.00. He also had charge of certain resol estate belong- 
ing to her consisting of 160 acres of land in Fayette County, 
brick and frame store building in Effingham, = poultry house 
at Shelbyville, a dwelling house at Tower Hill «nd some vacant 
lots in Shelbyville and Colorage. $ ubsequentiy some real esta&te 
Was taken in settlement of wortgsgem and conyerted into cash by 
| appeliant. Appellant made a number of trips to look after the 
Illinois real estate and silse made some repairs and ismrovenente 
om some of it. Ure. Hess returned from Jacksonville in Jue, 
1905, and resided for some two yeors and three months with Pr. 
Griffith at Brownstown, removing after EEE that to 2ffingham. 
(3) 
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Appellant visited her a musber of times at Jacksonville and 
afterwards at Effingham, making in all from 25 to 30 trips to 
the two places, He testified that he devoted about one-half 
of hie time to looking after her business, but during this time 
he, in connection with his two partners, carried on the merean- 
tile business which, in addition to them, required the services 
ef four or five clerks and he was also loaning considerable 
money of his own. It was stipulated on the trial that all the 
money of appellee was loaned all tie time at the rate of six 
per cent per annus. iIn July, 1912, appellee, was by en order 
of court adjudged restored to reason and thereupon appellant 
filed his final report. “Mach year for seven consecutive years 
prior to the filing ef hie final report, appellant hed filed an 
annual report. in each of these reports he had charged himself 
with three per cent interest on the balance shown to have been 
in his hands by hie last previous report, and also upon any ad- 
ditional sums he had received during the year, for the tine 

the same had been in his hands, it also appeared th-t the 
rents on the real estate were collected by agents except those 
derived from the farm and that such egents were paid out of the 
rente collected. The farm was rented for eash rent with the 
exception cf one year when grain rent was paid. Theee annual 
Feporte were approved by the county court and appellant wae per- 
mitted to retain the other three per cent of the principal cel- 
lected by him as interest, as his compensation. The total amount 
89 retained by him during the tise he served as conservator be- 
ing$30 907.39. 

It also sppeared from the proofs that when he took charge 
of Mrs. kess' business before he was appointed conservator, the 
agreement was that he w.< te receive as compensation for his 
services, one per cent and he expressed a willingness to make a 
-egimilar arrangement with "rs. Hees after his discherge. 
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E vidence was introduced by appeliant tending to show that 
Bre. Hess was in s normal condition of mind after she returned 
from Jacksonville, although the order adjudging her restored: 
to reason, was not entered for seven years later. Appellant 
testified he showed her the reports each year and that she knew 
what he was charging and that she etatecd she was satisfied 
therewith. Me also intreduced in evidence three letters from 
her to the same effect. ‘“he testimony for appellee tended to 
show that appellant presented his reports to Mrs. Hess each 
year, but did not go over them with her and that she did not 
realize the large amount he was retaining for hig work. urig 
the time he acted as conservator, appellant procured a surety 
Gompany to sign his bond with him and the charges for the 
services of the company were paid for by the estete of his ward. 

A large volume of testimony was taken on the question of . 
what was a reasonable compensation for appellant's services as 
conservator. That introduced on the part of appeliant showed 
that it had been the practice in the county court of Fayette 
county for the least thirty years, to permit all conseryators 
accounting in said court, to retain 211 interest on the funds 
of their respective estates in excess of three per cent per 
annum as compensation, regsrdless of the size of the estate or 
rate of interest received, and that it was by such rule appel- 
lant’s compensation wan fixed in his anmusl reports; but the 
present county judge testified the largest estate he could rem 
euber ss being in his court in the last cight ye=re, smounted 
to 210,000.00. A number of witnesses testified on the part of 
appellant that three per cent on the principal was a reesonable 
compensation, while a number testifying for appellee, were ; 
equally positive that one per cent was reasonable. 

Appellant here insists (1) that aos there was no fraud 
eoncealuent or mistake, connected with the annucl reports made 
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by him, there can be no review ef the same on final hearing; 
(2) that appellee being rational and having a true comrehen- 
sion of her businees sffairs and knowing and agreeing to an- 
pellant's charges as conservator in managing her estate, cannot 
now be heard to object notwithstanding appellant was acting ar 
her @onservator; and (3) that three per cent per annum was a . 
Teasonsble and just compensation for the services rendered by 
him and that he should be permitted te retain that amount. 
These contentions will be considered in the order stated. 

It is conceded that appellant received «2 large amount of 
interest that he failed to put in nie reports and while it is 
true that he was permitted by the court to wake such ipower 
and retain the omitted interest, yet the same vere neverthe- 
less, as a matter of fact, erroneous, irregular and a legal 
fraud ageinst the ward, notwithstanding the fact that appellant 
did not intend any actual fraud. The statements made by ap- 
peliant, like those made by personal representatives generally, 
were in effect ex parte and it is a general rule of law that 
“annual or partial settlements of personal representatives when 
made ex parte az they usually are, have not, iike » final set- 
tliement, the force and effect of judgments and are not eonclus- 
ive but are only prima facie evidence of the correctness of the 
amcount stated." 18 Cyc. 1194 note 89, Interiacutory settle- 
ments like the annusl settlements of #2 conservator, guardian, 
executor or administrator, may be prima facie correct, but are 
mot conclusive in faver of the personal representative against 
the party or parties interested in the estate. 22 Cyc. 1152. 
Reizer v. Mertz, 225 111. 555. 

This court in Vilmox v. Parker 23 Ill. App. 429, in a case 
somewhat similar to this, affirmed an order of the cirevit court 
requiring a conservator, who had made annusl reports which had 
been approved by the county court, to restate his final report 

(6) 
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made after hie ward had been restored te reazon, fo that it 
would contsin a recapitulation of 211 his former reports and 
would show him indebted to his ward in the anount ef several 
hundred dellars, when the reports presented by him shoved that 
he was not indebted to the ward in eny amount. 
, In the course of the opinion it is enid, “It is insisted, 
however, that the aprellee made yeerly reports and had ineluded 
therein these items disallowed by the cireuit court and euch 
reports were approved by the county court, such reperte are not 
open for a reconsiderstion by the court when the conrervetor 
files his final report and asks for his discharge. “e do not 
go understand the law. “oe leng as the conservator is still en- 
gaged in fhe execution of his trust, Hie snnual reporte made 
by him and approved by the county court wren en em parte appli- 
cation are, at moct, only prize facie evidence of the proper 
Gonduct and management of the estate. Until he hae finelly ac¢- 
counted and been discharged there is no seeasion for the ward te 
resort to a court of equity to sscerteain in what manner he has 
executed his trust; as upon final report being meade and netice 
seryed upon the ward, upon being restered to reazon, he can ap- 
pear in the ceounty court and have 211i such satters investigated 
88 well as in a court ef equity." © # are satisfied and adhere 
to the reasoning expressed in the above epinion as herein set 
forth and sre of opinion thet the annual reports ande by aprel- 
iant in this case, while prim: facie correct, could not properly 
prevent a full investigation of his sccounts when he presented 
his final report and askedfor a discharge. Nor was the court 
below prevented from causing appellant’s sccounts to be recast 
by reason of the fact that the ward had signified her satisfac- 
tion with his conduct and her desire to have him continue in the 
transaction of her business after her return from Jacksonville. 
Even if she had comrrehended the reports 2nd the charges msde 
against her by appellant, it is doubtful whether under the cir- 
(7) 
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Gumstances of this case, appellant could have sustained his 
claim for such exhorbitant commensation against her. The proéfs 
fully show that even if she was not actually insane sfter her 
return from Jacksonville, she had little comprehension of bus- 
iness natters and as appellisnt was a thorough business man the 
two were not dealing upen equal tenes. at any rate it apnears 
to us to be wholly unjust that appellant should be permitted, 
by reason of his position a s conservator of “re. Ness, to uske 
and collect exhorbitant charges against her and then free Hine 
self frox legal liability therefor to her, when she sceks to 
claim her rights by asserting thet although he acted «ac conserve 
ator for her on the theory that she was insane, yet she was not 
eetually an insane serson, but understood what he was doing. 

The statute provides that * Caonservators on settlement 
shall be allowed such fees and compensation for their cervices, 
as shall seem reasonable and just to the court (RevisedS tat. 
ehap. 86,cec.36) and it remains to be considered whether the 
amount allowed the conservator by the court in this case, was 
proper under the terms of the law. it apre@rs there was a hard 
and fast rule or custom of the county court of Fayette county, 
in pse for some thirty years, which allowed conservaters te re- 
tain all over three per cent of the ennual interest on the funds 


in their hands belonging to their werde. it is evident that an 


inflexible rule of this kind exnnot be properly folievedin all 
- Gases in fixing the compensation allowed by ststute. There 


might be some cases where the income wes small end the lsber, 


temporarily at least, somewhat arducue and where the income 


from the estate in excess of three per cent would be wholly in- 


_a@equate to pay the conservater for his services; while it is 


evident that there might be other cesses where the income was 

very large and the estate so invested ss to be easiky of col- 

lection, in which an allowance of all over three per cent of the 
(8) 
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income to the coneervator, for his services, would be exhorbit- 
ant. The witnesses who testified upon this subject placed the 
just and reasonable compensation at from one to three per ZAKZ 
eent on the principal annually,vith the preponderance tending 
toward the smaller amount. in this connection it ig of advant- 
age in arriving et « correct conclusion, to consider what the 
econeervator himeelf considered his services worth. “ricr to 
the time he became consergator, he attended to the bueiness of 
Ers. Hess for a charge of one per cent per annum on the fund 
and after he was discharged ag congervator, he offered to at- 
tend to it for the same compensation. 

it appeara from the evidence that there were no additional 
duties cagt upon appell-nt az ementevater, in the matter of ate 
tending te the estate, to those whick he assumed prior te his 
appointment, or would assume bad he continued to act after the 
termination of his trust. It would seem therefore from appel- 
lant's own estimate of the walue ci nis services, as well as 
from a preponderance of the evidence in the case, that a charge 
ef one per cent annually on the estate managed by hin, would 
have been reasonable and just compensation to appeliant fer 
his services. The court below wae liberal in its allowance of 
Compensation to sppeliant, giving him much more then one per 
cent and the contention of the latter that he should be 2llowed 
more than the amotint fixed by the trisl court, appesre to us 
to be without merit. | 

The judgment order of the court below will be affirmed. 

. Affirned. 
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I A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 
IN TESTIMONY WHEREOF, Wiens sald hand and affixed the seal of said Court 
at Mt. Vernon, this__/ ee TNE nee AR eee day of Map, 
A. D. 1914. if Py Wy Me 4 pee 
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Clerk of the Appellate Court. 
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Opinion of the Appellate Court 








AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, ‘the same be- 
ing the 24th day of March, in the vear of our Lord, one thousand nine hundred ond fourteen. 
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Present: 
Hon. Harry Higbee. Presiding Justice. 2 
Hon. James C. McBride, Justice. 
Hon. Thos. M. Harris, Justice. ¢ 
A. C. MILLSPAUGH, Clerk. W.S. PAYNE, Sheriff. 


fs 
And afterwards in Vacation, after said March term, to-wit: On the _/_-<- i, SaaS RMR Toot 2 dav 
of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: 5 
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IN THE APPELLATE COURT OF THE STATE OF ILLINOIS, FOURTH DISTRICT, 
October Term, A. D. 1913. 
Je Rk TELFORD AND C, E. 


WILKINSON, doing business as 
Telford & Wilkinson, 


Appellees, 1 & 6 T A G 3 1 
- =m @t 3 = 
Vis APPEAL FROM THE CIRCUIT 


COURT OF MARION COUNTY. 
T. M. SMITH AND EARL C, 
HUGGINS, 

(T. M. Smith, Appellant). 


Fr I kb EB D 
MAY 1 1914 
A MILLSPAUGH 


Per Curiam 

Appellees brought suit in the Circuit Court of 
Marion County to restrain appellant from engaging in 
the business of buying, selling or shipping grain and hay 
and from buying or selling buggies, wagons or harness, 
father by himself, through an agent or otherwise in the 
City of Kinmundy in the County of Marion and State of 
Illinois, so long as complainants or either of them were 
engaged in said business in said City. 

Appellees! claim for such restraining order is 
based upon a contract made between appellees and appellant 
whereby appellees were to purchase from appellant his 
grain elevator and hay barn located onthe right-of-way of 
the Illineis Central Railroad Company in said City, to-=- 
gether with the lease appellant held from said railroad 
company under which the privilege was given appellant to 
megintain said building on the railroad company's right- 
of-way. The contract also provided that appellant was to 
sell and appellees were to purchase a stock of wagons, 


buggies, and harness located in a store room in said City 


of Kinmumnd’y . 
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(2) 


There is no dispute between the parties that 
appellant Smith was to sell and did sell the appellees 
bis. grain eleyator, hay barn and the stock of buggies, 
wagons and harness together with the good will of said 
business, and that appellant Smith was not to engage in 
the business of buying and selling grain and hay, buggies, 
wagons and harness in the City of Kinmundy so long as 
appellees were engaged in such business at that place. 
There is no dispute that appellees paid appellant Smith 
stantially the whole amount of appellants claim. There 
is no dispute either that appellant Smith after the sale 
and transfer of the business to appellees entered upon 
the same kind of business at said City of Kinmundy as 
that in-which he was engaged before said sale. 

The appellant Smith bases his right to avoid the 
provisions of the contract whereby he was not to engage 
in such business at that place on the claim made by him 
that appellees refused to invoice a few items of personal 
property. As to these items there is a conflict of the 
oral evidence whether they were to have been invoiced 
and the written contract does not mention them. 

The trial court found that the contract of 
purchase had been fully complied with on the part of 
appellees, and we think the evidence fully sustains such 
finding: 

The only remaining question to be determined is 
whether the contract not to engage in business can be 


enforced against appellant Smith. 
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Such contracts are universally recognized as 
binding on the parties when the limitations as to place 
and time are specifically mentioned. Here the place 
was the City of Kinmundy. The time was while the 
appellees were engaged in such business at that place. 
The inducement to buy a business very often is largely 
based on an agreement of this character. We find 
nothing in the contract which if enforced, would be 
against public policy. 

The decree of the Circuit Court should be and is 


affirmed. 


Not to be reported in full 
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I A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in mvp office. 

IN TESTIMONY WHEREOF, I have,set my hand and affixed the seal of said Court 

at Mt. Vernon, this __ vA st iho te ey eee A day of Mav, 

A. D. 1914. 
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ELSIE NELSON, 
Defendant in Error, 


ve. Superior Court, 


* ‘Gook ‘Count 
EPHRAIM SBANEORN, ss 
Pileaintiff is Error. 


| 1867TA. 632 
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BR. PRESIDING JUSTICR SUITH CELIVEAED THE OPINION OF THE COURT. 
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if 


By thie writ of error it ie sought to reviee an 
order of the Superior Court of Cook County donying a motion of 
pieintiff in error te queed\s writ of gapige ag astisfacisndum 
igeued after the return of a weit of fisri fecine, nulin bons, 
and after a erediter'sy bili eae filed, anc for a discharge froe 
arrest thereunder, 

It de urged that the affidavit is defeetive end 
fatal becauss &n wunrassonablies ieangth of time intervened betwsen 
the time the affidavit see sworn to, and the dey it wae filed in 
court. Thie point ia without merit, Ths racord shove that the 
judgment was entered in s os¢e whersin malice sag the gist of the 
action, The court wae suthoriged to order a gapiag againet the 
body of plaintiff in error upon the mere sogflon of defendant in 
exror based on the recerdé without any affidavit, (fee. &, Chap. 
27, Burd's R, 8.) Biebel v, Kuttmauer, 147 Til. app. 637, Jern- 
berg v. Mis, 199 Ill, 254, Phether the affidavit see fllec eithin 
& reaeoneblse tine after it wee evorn to, or whether it wae suffi- 
cient to juetify the issuance of the gepise ie wholly immaterial. 

The affidavit merely brought to the attention ef 
the court mattere of recerd in the csuee #hich warranted the 
order of court. The finding in the order ae te ehet the affi- 


davit showed ene unneceseary and inmmateriai. 
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The Tiling of a ereditor’s bill by defendant in error 
G@id not cut off her right to resort to the remedy srovided by 
Statute for the enforcement of the judgment by capiag, tha judge 
gant being unestiefied, Eradner, Smith & Co. v, Filiiame, 178 
111.420, Vaneant ¥. Allmen, 223 Il]. 28. 
The order is affirmed, 
AFFIRMED, 
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